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Five Nuu-chah-nulth Nations Assert 
Their Proven Aboriginal Fishing Rights 

in B.C. Supreme Court

Continued on page 4

Supreme Court

The five Nuu-chah-nulth Nations (Ahousaht, Ehattesaht/
Chinehkint, Hesquiaht, Mowachaht/Muchalaht, and Tla-o-qui-

aht), other Nuu-chah-nulth Nations and their supporters gathered 
at the Vancouver Law Courts on the morning of March 9 to sing 
the Nuu-chah-nulth song, say a prayer and a few words on the first 
day of the Justification Trial. Respected Chiefs and elders of the 
Musqueum Nation demonstrated solidarity for Nuu-chah-nulth 
Aboriginal fishing rights by welcoming the Nuu-chah-nulth into 
their shared territory. During the trial which is scheduled to last 
several months, the Government of Canada will try to justify 
their past and ongoing infringements of the five Nuu-chah-nulth 
Nations Aboriginal fishing rights. 

Why did the Nations go back to Court?

The 2009 court decision that recognized the five Nuu-
chah-nulth Nations’ Aboriginal rights to fish and to sell 
fish was confirmed by two BC Court of Appeal decisions 
and the Supreme Court of Canada. Their fishing rights 
are now protected by the Constitution of Canada. The 
decision and first appeal provided the five Nations 
and Canada two-and-a-half years to negotiate a “new 
fisheries regime” based on the Aboriginal rights of the 
five Nations. However, more than five years after the 
original trial decision, the Nations are convinced that 
Canada has no interest in following the Court prescribed 
consultation and negotiation process. 

 
“Rather than support the interests of Nuu-chah-

nulth fishers to make a living from sea resources in their 
communities, the Conservative government would prefer to 

keep Nuu-chah-nulth out of the coastal economy and waste 
Canadian taxpayer’s money with another lengthy Court 

proceeding,” said Debra Foxcroft, OBC, President, Nuu-
chah-nulth Tribal Council.

The Nations have developed sustainable fishing plans to 
implement their Aboriginal fishing rights. Yet, instead 

of negotiating an agreement that would put fishers 
to work fishing in their Ha-ha-houlthee 

according to these established rights, 

“Upholding the court 

decision and implementing 

the fishing plans not only 

benefits our communities, 

but also the local economies 

within their Ha-ha-

houlthee.” 
— Debra Foxcroft, OBC, President 

Nuu-chah-nulth Tribal Council

Debra Foxcroft, President, Nuu-chah-nulth 
Tribal Council and Cliff Atleo, former NTC 

President outside the Vancouver Law 
Courts, March 9, 2015.

Nuu-chah-nulth Nations and supporters 
gather on the steps of the Vancouver Law 
Courts on the first day of the Justification 

Trial, March 9, 2015.
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The Court denied Nuu-chah-nulth Nations a request 
for an injunction that would have prevented the Minister of 
Fisheries from opening commercial roe herring fisheries on 
the west coast of Vancouver Island. An injunction was granted 
by the same Court in 2014. Lawyers for five Nuu-chah-nulth 
Nations argued unsuccessfully in late February before a 
different judge that, given similar circumstances in 2015, an 
injunction should be granted to allow herring to rebuild on 
the west coast of Vancouver Island. 

“Nuu-chah-nulth harvesters set trees up and down the 
west coast of Vancouver Island last year to try to find enough 
herring to meet our food and ceremonial needs,” said Debra 
Foxcroft, O.B.C., President of the Nuu-chah-nulth Tribal 
Council. “Their trees came up empty or with not enough 
egg layers to harvest. Nuu-chah-nulth Chiefs heard this 
information, reviewed the assessment information from DFO, 
and decided last fall that there was not enough herring on the 
west coast for commercial herring fisheries in 2015.” 

Larry Johnson, an experienced harvester from Huu-ay-aht 
First Nation in Barkley Sound found no reason to harvest this 
year. “I haven’t had a good harvest of herring eggs since 2004,” 
he said. The west coast of Vancouver Island has been closed to 
commercial roe herring fisheries since 2005. Mr. Johnson gave 
evidence in the federal Court proceeding, along with other 
Nuu-chah-nulth harvesters, but the judge did not mention 
their evidence in ruling against the injunction application. Nor 
did the judgment address the fact that Nuu-chah-nulth have 
been deprived of their priority food and ceremonial harvests 
for many years. 

One week after the Nuu-chah-nulth Nations’ request for 
an injunction was denied a fishery planned in Barkley Sound 
was cancelled by DFO, as it was deemed the roe quality was 
not suitable for the market. 

“With the warm spring and good weather we are 
experiencing, herring are spawning early and in small areas 
and with few egg layers,” said Dr. Don Hall, NTC Fisheries 
Program Manager. “It looks like another low year.”

Court Allows WCVI Herring Fishery to Open Despite
 Nuu-chah-nulth Concerns Over Stock Health 

To receive the latest news about Uu-a-thluk activities, meeting 
dates, and fisheries issues and projects, follow Uu-a-thluk on Twitter 
or Facebook. 

Visit www.twitter.com/uuathluk to learn more or login to your 
Facebook account and search for “Uu-a-thluk: Taking Care Of”.

Keep Up With Uu-a-thluk

The Traditional Nuu-chah-nulth method of collecting 
eggs that have been deposited on kelp or tree branches 
includes cultural, economic and conservation values, 
as it allows herring to mature and spawn again or be 
consumed by another predator in the ecosystem.  

Pacific herring have a 
bluish green back and 
silver-white sides and 

bellies. 

Uu-a-thluk Associate Biologist Sabrina Crowley holds up 
eelgrass with a thin layer of herring roe at recent herring 

assessment training in Barkley Sound. 
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Updates
Draft “Use of Fish” Policy: 
Nuu-chah-nulth have concerns that DFO has not responded to the information put forward or to the requests the 
Nations made for consultation. The Nations believe the draft policy infringes on their rights and does not involve 
Nuu-chah-nulth in the decision-making process. The Nations asked DFO to let them know how they will address 
Nuu-chah-nulth concerns. The Nations also requested a copy of the draft policy so they could see the changes, yet 
the request hasn't been met. Director of Resource Management Program Delivery Paul Ryall’s letter said the draft 
policy had been accepted by DFO and was moving to implementation. Nuu-chah-nulth Nations are concerned and 
will pursue clarification on the current status of the draft policy. 

Fisheries Protocol Discussions: 
At the October Council of Ha’wiih Forum on Fisheries, Council participants took part in facilitated breakout 
groups to discuss protocol issues as they relate to fishing and fishing access. Some key takeaways of the groups were 
as follows: 1) Educating and communicating what protocols are, their functions and use within your Nation; 2)The 
relationship between protocols and protecting and managing a Nation’s sea resources;  3) The groups also discussed 
the 1999 Nuu-chah-nulth Fishing protocol. The function of this protocol was to communicate to DFO that it was 
up to Nuu-chah-nulth Nations to decide what Nations could access sea resources in their territories, not DFO.   

Education and Training:
Uu-a-thluk is launching its annual fundraising campaign for science camps. If, in the past year, you have encountered 
an organization or individual who might be a good candidate for contributing to our camps, please forward the 
name and, if possible, any contact information to Michelle Colyn, Uu-a-thluk Capacity Building Coordinator at 
Michelle.Colyn@nuuchahnulth.org or 250-724-5757. For those new to this campaign, our camp sponsorships 
begin at $85, but any amount is welcome. Please send your suggestions by April 13. Danny O’Farrell hosted a 
digital mapping workshop in Ehattesaht territory. Participants learned how to identify and label significant aquatic 
areas on Google Maps and create layered information for community planning and development. 

Herring:
Ken Watts, NTC Vice-President and Uu-a-thluk Fisheries Manager Dr. Don Hall, met with Glen Clark, President 
of the Pattison Group (owner of Canfisco) to explain Nuu-chah-nulth concerns about WCVI herring. They 
recommended that long-term interests of Canfisco were better served through business arrangements, not fighting 
over a worthless herring fishery in 2015. Debra Foxcroft, Ken Watts and Don Hall, along with representatives of 



Council of Ha’wiih
Forum on Fisheries
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Updates continued from page 3
the Heiltsuk and Haida Nations, met with representatives from Canfisco 
to try to convince the herring industry to stay out of their territories in 
2015. The Nation representatives recommended working with Nations on 
long-term goals rather than a herring fight. For more information on the 
ʔaayaaqa Committee, please contact Uu-a-thluk Southern Region Biologist 
Jim Lane at 250-724-5757 or Jim.Lane@nuuchahnulth.org. 

Fisheries Updates:
Tsu-ma-uss Fisheries: During this season the Tsu-ma-uss fishery harvested 
about 157,000 sockeye. There was a small commercial coho fishery of about 
3,000 pieces, but no commercial Chinook fishery due to low abundance; 
the two Nations are working together to make it better for the Nations. 

T’aaq-wiihak Fisheries: In addition to participation in the Justification 
trial, the five Nations are preparing for 2015 fisheries according to the 
fishing plans that the Nations provided to DFO over a year ago.  

the Nations’ Ha'wiih and representatives are witnessing offers based on existing 
Government policies and practices not offers based on the Nations' fishing rights 
as was ordered by the court. 

On December 23, 2014, DFO provided a limited offer to the five Nations, 
but for minimal allocations based on regular commercial licences for suuhaa 
(Chinook) and ƛusmit (herring). “DFO’s long-term ‘offer’ on only two species is 
an insult to our Nations and the original Court decision that included the right 
to fish and sell all species of fish, except geoduck,” said Kiista, Hereditary Chief 
and lead negotiator for Ahousaht. “The DFO ‘offer’ appears to be motivated 
by the impending return to Court, rather than any real attempt to negotiate an 
agreement,” he added. 

Brief History 

In the late nineteenth century Canada allocated very small reserves to the 
Nuu-chah-nulth in part, because the Government said the Nuu-chah-nulth 
relied on sea resources and so did not require large tracts of land to sustain their 
economies. Today Nuu-chah-nulth are largely restricted to these small reserves, 
while having the access to sea resources greatly reduced due to government 
policies and regulations. In the 1950s and 60s, more than 90 per cent of the 
Nations’ men were active in one or more commercial fisheries. However, 
changes to Canada’s management regime for fisheries, including the so-called 
“rationalization of the fleet” which began in 1968 meant limited entry licensing, 
and increased restrictions on area, gear and vessels size throughout the final 
decades of the last century resulted in highly capital-intensive, competitive 
fisheries that do not support community based fisheries typical of Nuu-chah-
nulth and other coastal communities. Combined, these changes drastically 
reduced Nuu-chah-nulth access and participation in commercial fisheries.

“The fishing plans developed by the Nations allow for economic benefit and 
widespread community participation and are in accordance with the 2009 trial 
decision,” said Foxcroft.  “Upholding the court decision and implementing the 
fishing plans not only benefits our communities, but also the local economies 
within their Ha-ha-houlthee.” 

Nuu-chah-nulth back to courts continued from page 1


