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Executive Summary

Plans by the governments of Canada and British Columbia (B.C.) to increase the protection of marine and coastal areas in the
Pacific region will have significant implications for coastal First Nations, who depend on access to healthy marine ecosystems
and, as the traditional stewards of these areas, have unique rights concerning their management. The creation of marine
protected areas (MPAs) in their territories has the potential to align well with First Nations' interests, especially if done through
strong co-governance arrangements that support First Nations in asserting their authorities and responsibilities for managing
their territories. This is not guaranteed, however, and many lessons have already been learned by First Nations about the costs
and risks associated with MPA designations and co-governance arrangements in addition to the opportunities and how they

can be realized.

In order to share these lessons and experiences, and to identify and promote common standards and expectations for MPA co-
governance across the region, First Nations representatives met at Vancouver Island University (VIU) in November, 2019, for a
two-day workshop.” The workshop facilitated focused discussions around five key elements of successful MPA co-governance
from a First Nations perspective, which are further developed in this report. Commissioned by the workshop organizers,
the purpose of the report is to serve as a reference for First Nations communities and governments that are engaged or

contemplating engagement in MPA co-governance with Crown governments.
The five key elements of successful MPA co-governance as discussed in this report include:
= Designations in Federal, Provincial and International Law (Section 2 — written
by Michael Bissonnette, West Coast Environmental Law)
= Management planning (Section 3)
= Operations (Section &)
= (Co-governance agreements and Decision-making structures (Section 5), and
= (Capacity building and Fiscal sustainability (Section 6)

Following an introduction to MPAs and co-governance in the Canadian context (Section 1), the subsequent sections provide
a detailed examination of these key elements, with references to current examples as well as links to further information
and resources. The report will be made available online together with supporting material including existing co-governance
agreements and MPA management plans. This material will be updated over time as new documents are added to the public

domain and provided by First Nations for the purpose of building a shared repository to support successful MPA co-governance.
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CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

@ Introduction

In November 2019, Pacific Coast First Nations representatives met at Vancouver Island University (VIU) for a two-day workshop
on Marine Protected Areas (MPAs) and co-governance. Existing MPAs and current proposals for new protected areas have
importantimplications for the interests, rights and responsibilities of First Nations communities and governments. At the same
time, the federal and provincial governments have articulated strong commitments to reconciliation with First Nations through
the establishment of new government-to-government relationships "based on recognition of rights, respect, co-operation,
and partnership” (Canada, 2017a). Proposals to implement marine protection in the territories of Pacific Coast First Nations
present opportunities to put these commitments into action. With this
context in mind, the purpose of the VIU workshop was “to share ideas,
information and lessons to inform co-governance negotiations between ‘ ‘ [_ookfor comments
First Nations and Crown agencies on specific MPAs within their traditional fmm the V/IU

territories, and to promote common elements for MPA co-governance

workshop highlighted

arrangements across the region” In this Report the results of these
throughout
discussions are further developed for use by First Nations in B.C. who are

o , this report”
engaged or considering engagement in MPA co-governance.

Box 1. Definitions

Marine protected area (MPA) is an umbrella term for a range of different marine habitat protection tools. The

most commonly adopted definition is that of the World Conservation Union (IUCN):

A clearly defined geographical space recognized, dedicated and managed, through legal or other
effective means, to achieve the long-term conservation of nature with associated ecosystem

services and cultural values.

"Other effective means” is an important part of this definition as it recognizes that protected areas might be

designated and effectively enforced in a variety of ways, including through the application of Indigenous laws.

The IUCN definition of an MPA Network is:

“A collection of individual marine protected areas that operates cooperatively and synergistically, at

various spatial scales, and with a range of protection levels, in order to fulfill ecological aims more
effectively and comprehensively than individual sites could alone” (Canada & British Columbia,
2014, p. 7).
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The need for MPA networks relates to both the ecological and institutional and governance complexity of the
marine environment. Many different government organizations have mandates, responsibilities and capacities
related to marine management, making communication and collaboration important (Canada, 2005). In place
of an earlier ad hoc approach to establishing MPAs, the goal of network planning is to “enhance the capacity
of existing and future MPAs to achieve multiple goals and objectives that no one single MPA could achieve”

(Canada & British Columbia, 2014, p. 2).

Governance refers to how decisions are made, and how those affected get a say, and Co-governance is a term for
modes of governance that emphasize collaboration and collective decision-making (Abrams et al., 2003; Robinson
& Berkes, 2011).2 While this should include mechanisms for the meaningful involvement of all stakeholders, co-
governance as it relates to First Nations occurs at a nation-to-nation level (rather than at a multi-stakeholder
table) in recognition of the fact that First Nations are not simply resource users but governments with a shared
responsibility for resource management. For the purposes of this report, therefore, and consistent with definitions

provided in existing Crown-Indigenous Nation agreements in the region,® co-governance is defined as:

Nation-to-nation, government-to-government arrangements that support recommendations and
decision-making, authorities, responsibilities, laws and jurisdictions being exercised collaboratively
for the purpose of finding agreement and working together on planning, management, conservation,

and monitoring and enforcement.

Co-governance within their territories is not necessarily the end goal for First Nations. Rather, it may be an

“interim step to achieving the ultimate goal of full title and jurisdiction”(FNFC, 2018, p. 37).

Reconciliation is defined in the 2017 'Principles respecting the Government of Canada’s relationship with
Indigenous peoples’ as “an ongoing process through which Indigenous peoples and the Crown work cooperatively
to establish and maintain a mutually respectful framework for living together, with a view to fostering strong,
healthy, and sustainable Indigenous nations within a strong Canada. As we build a new future,” the document
continues, reconciliation requires "that we all acknowledge the wrongs of the past, know our true history, and

work together to implement Indigenous rights” (Canada, 20174, pp. 12-13).

2Governance is not the same as management, which concerns the actual content of decision-making. \Whereas
management is about the What of decision-making, governance is about the Who, How and Why.

3See, for example, the Reconciliation Framework Agreement for Bioregional Oceans Management (Pacific North Coast
Nations & Canada, 2018).
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Both the federal and provincial governments have made commitments to increase the amount of Canada’s oceans that are
protected within MPAs. As a signatory to the UN Convention on Biological Diversity (CBD) Canada is committed to protecting
10% of its marine and coastal areas by 2020, and in 2014 developed with B.C. the Canada-British Columbia MPA Network
Strategy to help achieve this goal (see Canada & British Columbia, 2014). Some First Nations, too, wish to see MPAs designated
within their territories. "As governments with title, stewardship responsibilities, and constitutionally-protected rights, we are
seeking a significantincrease in the ocean area that s fully protected from commercial and industrial activity [and] development

of ecosystem-based measures to ensure that 100 per cent of our marine region is well-managed” (CFN, n.d.).

Canada's MPA Network is designed to protect areas within 13 aquatic bioregions, four of which are in British Columbia (the
Pacific Ocean). These are the Northern Shelf, the Strait of Georgia, the Southern Shelf, and the large Offshore Pacific Zone
(see Figure 1)(Canada, 2005, 2011a). The most advanced of these in terms of marine planning and co-governance is the
Northern Shelf Bioregion (NSB), for which there are currently three ongoing processes that relate to MPAs: the Northern Shelf
Bioregion MPA Network, the Marine Plan Partnership for the North Pacific Coast (MaPP), and the Pacific North Coast Integrated
Management Area (PNCIMA).

Box 2.
MPA Network Goals: Canada-B.C. MPA Network Strategy

To protect and maintain marine biodiversity, ecological representation and special natural features
To contribute to the conservation and protection of fishery resources and their habitats

To maintain and facilitate opportunities for tourism and recreation

To contribute to social, community, and economic certainty and stability

To conserve and protect traditional use, cultural heritage and archaeological resources

To provide opportunities for scientific research, education and awareness (Canada & British Columbia, 2014, p. 9).

Currently there are five federal MPAs in B.C, some of which have co-governance elements, and numerous Provincial
conservancies with marine components. Within the NSB there are three federal MPAs, each of which is designated under a

different piece of legislation and administered by a different department (see Figure 1):

= Gwaii Haanas was formally designated by the Haida Nation in 1985 as a Haida Heritage Site. In 1993 the Gwaii Haanas
Agreement, which describes how the terrestrial area of Gwaii Haanas would be managed cooperatively by the Haida
Nation and the government of Canada through the Archipelago Management Board (AMB), was signed. Gwaii Haanas
National Marine Conservation Area Reserve (NMCAR), designated in 2010 and administered by Parks Canada, was the
first protected area designated under Canada's NMCA Act. This is the best-known and most established case of protected

area co-governance in Canada due to the pre-existing Gwaii Haanas National Park Reserve and Haida Heritage Site. Co-


https://www.dfo-mpo.gc.ca/oceans/maps-cartes/bioregions-eng.html

governance in Gwaii Haanas is implemented through an Archipelago Management Board (AMB) and enabled by the 1993
Gwaii Haanas Agreement (see Canada & CHN, 1993, 2010).

= Hecate Straitand Queen Charlotte Sound Glass Sponge Reefs is an Oceans Act MPA, designated in 2017 and administered
by DFO to protect four rare reefs only discovered in 1987. Although a management plan “will be collaboratively developed
and describe a cooperative approach for MPA management,” there is not currently an arrangement for co-governance in

place for this MPA (DFO, 2019b).

= Scott Islands Marine National Wildlife Area (NWA) is to date the only protected area to be designated under the Canada
Wildlife Act. The islands, which are under provincial jurisdiction and have been protected as a provincial park® since 1995,
together with the surrounding marine area, are one of the most important nesting areas in the world for seabirds. The
NWA will be administered by Environment and Climate Change Canada with support from other federal departments, and

will be co-managed with the Tlatlasikwala and Quatsino First Nations and the Province of B.C. (ECCC, 2018).

= Also shown in see Figure 1 is the Kitasoo Spirit Bear Conservancy and the Hakai Laxvbalis Conservancy, two Provincial
Conservancies with marine components that are co-managed by B.C. and the Kitasoo/Xai'xais First Nation and the Heiltsuk

Nation respectively (BC Parks & Kitasoo/Xai'xais First Nation, 2015).

Outside the NSB there are several more existing and proposed federal MPAs:

= The Endeavour Hydrothermal Vents are Canada’s first MPA, designated in 2003 to protect an area of high biological
diversity within the Juan de Fuca ridge system. There is currently no arrangement for co-governance in this case, but

Endeavour may in the future be co-managed within the much larger Offshore Pacific MPA (see below).

= The SGaan-Kinghlas - Bowie Seamount MPA, originally designated as a Haida MPA by the Council of the Haida Nation
(CHN) in 1997, was also designated under the Oceans Act in 2008. The MPA is co-managed by DFO and the CHN under a
2007 MOU (see Canada & CHN, 2007).

= In 2017, Canada announced the Offshore Pacific ‘Area of Interest’ (AOI) an enormous (133,019 km2) area with
considerable conservation interest due to the unique ecosystems supported by seamounts and hydrothermal vents. This
is also an area of significance to numerous First Nations, including the Pacheedaht First Nation, 14 Nuu-chah-nulth
Nations belonging to the Nuu-chah-nulth Tribal Council (NTC), the Quatsino First Nation and the Haida Nation. Since shortly
after the AOI was announced, these First Nations have been working together to ensure that their rights and interests are

respected while pursuing possibilities for co-governance with DFO.

= The Southern Strait of Georgia proposed NVCA reserve has been a longstanding MPA designation process. A feasibility
study, including consultations with First Nations, began in 2004, and the boundaries for the protected area were proposed
in 2011. If co-governance were established in this case it would mark a significant achievement, given that the NMCA

boundaries overlap the territories of more than a dozen First Nations.

“Lanz and Cox Islands Provincial Park: http:/www.env.gov.B.C..ca/B.C.parks/explore/parkpgs/lanz _cox_is/


https://www.dfo-mpo.gc.ca/oceans/mpa-zpm/hecate-charlotte/index-eng.html
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations/scott-islands-marine.html
https://www.dfo-mpo.gc.ca/oceans/aoi-si/offshore-hauturiere-eng.html
https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmca/dgs-ssg
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Figure 1. A selection of existing MPAs in B.C. with co-governance elements.

MPAs and First Nations' Rights and Interests

The time of Indigenous ‘inclusion’ into state-led marine policy making is ending. Indigenous peoples are increasingly

asserting their rights to primary roles in policy- and decision-making” (von der Porten et al., 2016, p. 68).

Most if not all existing and proposed MPAs in B.C. are situated in the traditional territories of at least one, and more often several
First Nations. In the past, protected areas in Canada were created with little or no consultation with the First Nations occupants and
owners of these territories. In some cases, First Nations communities were even forcibly removed from their lands to make way
for parks (Avers et al, 2012; CPAWS, 2009; Gladu et al,, 2003; Langdon et al.,, 2010; Murray & King, 2012). Today there are much
stronger underpinnings for consultation and co-governance in Canada’s laws and policy commitments. Of the many milestones in

this gradual progress towards reconciliation, some of the most important with respect to MPA co-governance include:

= Section 35.1 of the 1982 Constitution Act affirmed “the existing aboriginal and treaty rights of the abariginal peoples of Canada’
Subsequent court rulings have further defined and strengthened these rights — the Supreme Court's 1990 Sparrow decision,

which confirmed an Aboriginal right to fish for food, social and ceremonial (FSC) purposes, was an early landmark case.

= Haida Nation v. British Columbia (2004), in which the Court confirmed the Crown's duty to consult with and accommodate

Aboriginal groups with claims to Aboriginal title and rights prior to taking action that may adversely affect those interests.



B.C/s 'New Relationship’ approach to shared decision-making “based on respect, recognition and accommodation of

aboriginal title and rights... [and] our respective laws and responsibilities” (British Columbia, 2005, p. 1).

Canada's adoption, in 2016, of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) (see
Box 3) as a framework for reconciliation; and development of its Principles Respecting the Government of Canada’s

Relationship with Indigenous Peoples in 2017 (Canada, 2017a).

B.C's Draft Principles that Guide the Province of British Columbia’s Relationship with Indigenous Peoples, in 2018 and,
in 2019, passage of the Declaration on the Rights of Indigenous Peoples Act — the first law of its kind in Canada - to

align B.C's laws with UNDRIP (B.C., 2018a; B.C., 2019a).

In 2018, the Government of Canada and thirteen Coastal First Nations in British Columbia signed a Reconciliation
Framework Agreement (RFA) on Bioregional Oceans Management and Protection, which acknowledges that “Canada
and each of the Pacific North Coast Nations bring their respective authorities and mandates to this Framework Agreement
and that each make decisions in accordance with their respective laws, customs, traditions and existing agreements”

(Pacific North Coast Nations & Canada, 2018, p. 1).

Box 3. UN Declaration on the Rights of Indigenous Peoples (UNDRIP)

UNDRIP includes 46 articles “covering all facets of human rights of Indigenous peoples” (B.C,, 2019a).

Some of those relating directly to the governance of MPAs include:

Article 18

Indigenous peoples have the right to participate in decision-making in matters which would affect their rights.

Article 19
States shall consult and cooperate in good faith with indigenous peoples ... in order to obtain their free,
prior and informed consent before adopting and implementing legislative or administrative measures

that may affect them.

Article 26
Indigenous peoples have the right to own, use, develop and control the lands, territories and resources

that they possess by reason of traditional ownership or other traditional occupation or use.

Article 29
Indigenous peoples have the right to the conservation and protection of the environment and the

productive capacity of their lands or territories and resources.

Article 32
Indigenous peoples have the right to determine and develop priorities and strategies for the development

or use of their lands or territories and other resources (UN, 2007).
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https://www.dropbox.com/s/3488bmrdxa1lyx3/BC-First%20Nations%20New%20Relationship.pdf?dl=0
https://www.dropbox.com/s/mw479nbi37hi8a2/Principles%20respecting%20Canada%27s%20relationship%20with%20Indigenous%20peoples%20%282018%29.pdf?dl=0
https://www.dropbox.com/s/mw479nbi37hi8a2/Principles%20respecting%20Canada%27s%20relationship%20with%20Indigenous%20peoples%20%282018%29.pdf?dl=0
https://www2.gov.bc.ca/assets/gov/careers/about-the-bc-public-service/diversity-inclusion-respect/draft_principles.pdf
https://www2.gov.bc.ca/gov/content/governments/indigenous-people/new-relationship/united-nations-declaration-on-the-rights-of-indigenous-peoples
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The Costs, Benefits and Opportunities of MPAs: A First Nations Perspective

The creation of marine protected areas in their territories has implications for First Nations’ interests and their ongoing use
and relationship with the marine environment. The Gitga'at Marine Use Plan, for example, lists the many values and services
that the Gitga'at receive from their marine area, including Ecosystem Services (e.g., the provision of clean water; habitat for
valued species), Cultural, Social and Intellectual values (e.g., knowledge development and transmission, artistic and spiritual
inspiration), and Natural Resource values (e.g., traditional and commercial harvesting, transportation, renewable energy)
(Gitga'at First Nation, 2011, p. 12). Depending on the enabling law(s) that are used (see Section 2 on MPA designations), MPAs
can provide different levels of protection to this range of ecological, social, cultural, spiritual and economic values. Studies
have shown that MPAs can effectively protect habitats and organisms while delivering economic and other social benefits
(Canada, 20113; Caselle et al., 2015; Leisher et al., 2007). By creating a higher standard for sustainable resource use than other
land-use designations, MPAs can align well with First Nations' priorities such as maintaining ecological integrity within their
territories, preventing unsustainable resource harvesting, while allowing for the continuation of traditional uses, creating new
opportunities for employment and economic development (for example in eco-tourism and related industries), and enhancing
public understanding of First Nations culture and rights (Ban & Frid, 2018; CPAWS, 2009; Gardner et al., 2008; Gladu et al,,
2003). The new land-sea-people management plan for the Gwaii Haanas NMCAR and Haida Heritage Site illustrates the types

of goals and First Nations' interests that can be pursued through an MPA (see Box 4).

Box 4. Gwaii Haanas Gina *"Waadluxan KilGuhlGa
Land-Sea-People Management Plan: Goals

1. Implement effective collaboration for planning and management
2. Protect, conserve and restore biodiversity and ecosystems
Support the continuity of Haida culture
Foster ecologically sustainable resource use that benefits Haida Gwaii communities
Advance knowledge and understanding of Gwaii Haanas
Enhance public awareness of and appreciation for Gwaii Haanas, and

Facilitate opportunities for meaningful visitor experiences

On the other hand, the historical relationship between Crown and First Nations governments has made Indigenous communities
understandably cautious about cooperating with federal and provincial agencies to manage their lands (Standing Committee on
Environment and Sustainable Development, 2017). While MPAs have the potential to advance many First Nations interests, the
costs and potential risks should also be understood. Following is a summary of the benefits and potential costs of MPAs from a
First Nations' perspective. For more see Ban and Frid (2018), CPAWS (2009, sec. 4), MPA Network (2020a), (2014), Canada and
British Columbia (2014), and Pacific Wild (2019)



Potential benefits:

Ecological benefits: By prohibiting or better managing, monitoring and enforcing human activities, MPAs contribute to the
restoration and enhancement of ecosystems, protect and restore biodiversity and critical habitat, including for harvested
species, and contribute to overall ecosystem health and resilience. MPAs can protect depleted or otherwise vulnerable fish
stocks from unsustainable commercial fishing and give stocks time to recover and rebuild both inside and outside an MPA's

boundaries (the 'spillover effect’). The ecological benefits of MPAs in turn underpin other cultural, economic and social values.

Cultural benefits: In addition to protecting the natural underpinnings of many cultural practices, some MPA legislation
is intended to protect those practices directly and will allow for the continuation of traditional practices or protection of
culturally important areas within an MPA. Canada’'s NMCA Act, for example, recognizes "that the marine environment
is fundamental to the social, cultural and economic well-being of people living in coastal communities,” and provides
for regulations to protect “cultural, historical and archaeological resources” (Canada, 2002, Preamble, and sec. 16.1.b).
Supporting or restoring the ability to harvest for traditional resources is essential for First Nations to continue cultural

practices and transfer traditional knowledge across generations.

Economic and social benefits: By providing a refuge for commercially and socially valuable marine species MPAs have
the potential to “maintain or even enhance economic opportunities, such as fishing” as well as non-consumptive uses
such as eco-tourism (Canada, 2016). Whereas some MPA designations are narrowly oriented towards conservation
others are intended to meet a broader range of objectives, including sustainable economic activities, which may contribute
to the economic strength of First Nations communities. MPAs can also provide direct employment opportunities (e.g.,
monitoring and enforcement of the MPA, research, visitor relations). Finally, MPAs may be able catalyze support (e.g.,
from environmental NGOs with mandates to support marine conservation) and new commercial investments that can be

accessed by a First Nation to support stewardship activities or other priorities.

Scientific / Knowledge benefits: By facilitating long-term research of protected ecosystems MPAs can also enhance
knowledge about marine species and habitats, and provide environmental baselines "to inform future adaptive and

responsible resource management” (Canada, 2016).

In addition to these conservation-related benefits, if MPAs are implemented through strong co-governance arrangements

with First Nations they can also advance Indigenous rights and support First Nations in reasserting their authorities and

responsibilities for managing their territories:

Advancing Indigenous rights, responsibilities, and authorities. MPA co-governance agreements (see Section 5),
should take as their starting point an affirmation of Indigenous laws and governance authorities and responsibilities.
This presents First Nations with an opportunity to exercise their role as an order of government, and to improve public
understanding of this role and of Indigenous rights, responsibilities and authorities generally. Furthermore, advancements
in co-governance that are made through the planning and implementation of MPAs might subsequently be expanded into

increased responsibilities in other areas of resource management.

Build governance and stewardship capacity. Related to the previous point, MPA co-governance can give First Nations
practical experience and increased capacity to exercise authority in their traditional territories, even in the absence of a
resolution to any outstanding jurisdictional disputes with the Crown. The Haida have vet to resolve their title case with
Canada, for example, butin the meantime they have accrued decades of experience and considerable capacity for exercising

responsibility and authority for the management of their territory, including the Gwaii Haanas National Park Reserve,
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NMCA Reserve, and Haida Heritage Site. Through co-governance partnerships and associated funding arrangements First
Nations might also be able to leverage the new operational capacity that comes with an MPA designation to increase their

capacity more broadly for resource stewardship.

= Improve relationships. Finally, a successful co-governance process and ongoing cooperation to jointly manage an MPA
can strengthen relationships between Indigenous and Crown governments. The 1993 Gwaii Haanas agreement, which
paved the way for Canada and the CHN to co-manage Gwaii Haanas, came at a time of conflict over how Canada and
B.C. were managing the natural resources of Haida Gwaii. Today, however, that relationship is much stronger. “It is not
an era of conflict anymore,” said the President of the CHN at a ceremony to mark the 20-year anniversary of the Gwaii
Haanas Agreement (Boswell, 2013). Such relationship-building could have important implications not just for the effective
management of a protected area such as Gwaii Haanas, but also for other, more contentious issues such as fisheries

management, in which strong, trust-based relationships will be needed.

Potential risks

Against the benefits to First Nations that co-governed MPAs offer there are also costs and risks that need to be considered

before a Nation agrees to support and participate in MPA planning, designation and management in its territory.

= Reduced access and infringement of Aboriginal rights

“Along with opportunities come risks. The potential for impacts on access to resources and exclusion from

management are likely the most significant concerns of First Nations regarding protected areas” (CPAWS, 2009, p. 30).

Access to the ocean and its resources is fundamental to the food security and way of life for coastal First Nations — a way of life
that is being threatened by dwindling fish stocks and competition for remaining resources from commercial and recreational
sectors. An overriding concern for First Nations is that MPAs do not limit their ability to harvest in marine areas, which would be an
infringement on their Aboriginal rights and title (CPAWS, 2009, p. 30). It was this concern, exacerbated by DFO's failure to properly
consult with them, that caused four First Nations to withhold support for (and thereby prevent) the designation of what would

have been Canada'’s first MPA under its new Oceans Act, at Race Rocks (southern Vancouver Island) in 2000 (Leroy et al., 2003).

Although MPA statutes and regulations generally stipulate that Aboriginal rights will not be infringed (Canada, 1996, sec.
2.1, see for example 2002, sec. 2.1.2), an MPA will elevate conservation above other priorities including, potentially, the
protection of traditional Indigenous activities. The Canada-B.C. MPA Network Strategy states that "both governments
will respect the continued use of MPAs by First Nations for food, social and ceremonial purposes and other traditional
practices, provided that these uses are consistent with the objectives for the MPA" (Canada & British Columbia, 2014, p. 17,

emphasis added). The question arises, therefore, as to how and by whom this ‘consistency’ is determined.

= Nottrue co-governance. Although the governments of Canada and B.C. have been unambiguous in their acknowledgement
of Indigenous rights and authorities, putting statements into practice is another matter. It could be argued that true co-
governance has never been possible in Canada, since government ministers rarely delegate their decision-making authority

to outside parties, including to those Nations within whose territory decisions will be implemented.® Consequently, most

5This relates to what is known as the 'anti-fettering doctrine; which prohibits a Minister from entering into any contract — such as a co-
governance agreement — that could prevent them from fulfilling their statutory obligations. B.C!s new Bill 41 seems to discard this doctrine,
however, by providing for "agreements to be entered into with Indigenous governing bodies, including agreements relating to the exercise of
a statutory power of decision” (B.C., 2019b).



existing co-governance agreements do not transfer or delegate any new legal authorities to First Nations, and the decisions
of a co-governance body such as the Gwaii Haanas Archipelago Management Board (AMB), which brings together First
Nation and government officials to reach consensus decisions, can simply be overridden (and have been) by the relevant
minister. Intentions matter, therefore. If Crown officials recognize and respect Indigenous rights, interests, and knowledge,
and wish to form a genuinely collaborative relationship, it should be possible to chart a path between the legal barriers to
co-governance. If, on the other hand, officials place more importance in defending the unfettered decision-making authority
of their Ministers, true co-governance is unlikely to be possible, and participating in a partnership that is collaborative in name
only may do more harm than good to a Nation's interests (CPAWS, 2009; Gardner, 2001; Youdelis, 2016).

= Material costs. As will be described in further detail, planning, designating and eventually managing an MPA are all
processes that demand significant investments of time, capital, and human resources. These include pre-designation costs
associated with developing management plans and engaging with government and stakeholders, and the myriad costs
of managing an MPA such as ongoing (adaptive) planning, compliance monitoring and enforcement, research, training,
administration, and decision-making. Unfortunately, government-lead MPA initiatives are chronically under-resourced.
There is a risk, therefore, that by designating MPAs in First Nations' territories, governments in effect offload their
responsibilities (for conservation and sustainable development) onto Nations without providing corresponding resources
to carry those responsibilities out. This will stretch Nations' already over-extended capacity and potentially compromise

other priority activities. Stable and long-term funding is therefore a critical element of successful MPA co-governance.

= Loss of economic opportunities and unintended consequences. As conservation tools MPAs work by restricting or
prohibiting activities within a defined space. For those who depend on these activities for their livelihoods, including First
Nations resource users (e.g., in the commercial or recreational fishing sectors) there may be lost economic opportunities
as a consequence of new MPA protections. A related issue, though, is that it is impossible to predict with certainty how
resource users will respond to new rules. MPAs may have unintended consequences, such as users simply relocating

activities and putting new pressures on areas within a Nation's territory that are unprotected.

Figure 2 summarizes the potential costs and benefits of MPAs through the twin lenses of conservation and co-governance.

Benefits & Opportunities Costs & Risks
MPA = Ecosystem services = Time and resource intensive
Effective, long-term protection = Cultural benefits (opportunity costs)
= Enhanced knowledge = Crown responsibilities offloaded
= Economic benefits onto Nations
= Infringement of Aboriginal rights
+ = Unforeseen consequences

(e.g. fleet displacement)

Co-governance = Affirm and exercise authority = Jurisdictional disputes
= Improve public awareness (FN-Crown and/or FN-FN)
of Aboriginal rights = No delegation of authority
= Build governance capacity (not true collaboration)
= Revenue generation = Perpetuation of unequal
= Improved relationships relationship

Figure 2. Potential costs and benefits to First Nations of co-governed MPAs.
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Five Key Elements of Successful MPA Co-governance

The 2019 workshop at VIU was organized around what the workshop planners identified as five key elements of successful

MPA co-governance. The remainder of this report is structured around a detailed discussion of each of these elements:

1. AnMPA Designation is the legal mechanism by which activities within the boundaries of an MPA are managed, and through
which rules can be established and enforced. As will be described, there are a number of designation instruments that a
Nation may want to consider deploying to protect important areas of its marine territory, each differing in terms of their
purpose and the scope of protection they can afford. Decisions about designations are driven by factors including what a
Nation wishes to protect (or protect against) and will in turn determine the governance actors that will be responsible for

managing the protected area with First Nations.

2. Management planning refers to the potentially numerous and ongoing processes of knowledge building, deliberation and
collective decision-making that guide how natural resources are used and conserved for current and future generation. In
the context of MPAs, the focus of management planning could be on a single MPA; an integrated MPA network; a Nation's
entire marine territory; or a regional process involving the management and conservation of marine resources across a
region comprising the territories of many First Nations. A Nation is likely to lead or participate in many planning processes,
therefore, and often in cooperation with other partners, such as provincial or federal agencies; neighbouring First Nations;
or other organizations. Management planning is important for enabling a Nation to evaluate how an MPA might address
its goals and ensuring that Nations are leading (or co-leading) MPA processes rather than reacting to the initiatives and

agendas of other governments.

3. Operations are what take MPAs off the drawing board and into the real world. They are directly related to management
planning in that they involve the actual implementation of management plans, and also because it is through research

and monitoring — key operational activities — that managers and decision makers obtain the feedback they need to inform

Deep sea photo taken of life on a Pacific Seamount
PHOTO CREDIT ©SHELTON DUPREEZ, FISHERIES AND OCEANS CANADA/PECHES ET OCEANS CANADA
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ongoing and adaptive planning. When it comes to MPA operations, capacity matters, both for realizing the potential
benefits of an MPA for meeting its objectives, and for ensuring that a Nation can exercise its rights and responsibilities as

da co-governance partner.

Enabling MPA Designations, Management planning and Operations are:

4. Agreements such as Memoranda of Understanding (MOUs), Letters of Intent (LOIs), comprehensive co-governance
agreements, and MPA-specific co-management agreements that establish shared interests, objectives and commitments,

and which provide a framework for collaborative decision-making by Nations and governance partners.

5. The human, organizational and material Capacity and Fiscal sustainability to effectively plan and implement long-term

planning and operational activities.

These fives elements are interdependent of one another. So, for example, government-to-government agreements, which
establish a co-governance relationship between a Nation and Crown agencies, will include provisions for joint management
planning. First Nations-to-First Nations agreements and relationships facilitate joint planning and operations across multiple
territories. Management planning, in turn, articulates a First Nation's vision for MPAs, which will drive the selection of a
designation tool and in turn guide (and constrain) ongoing management planning. Plans, whether for a specific MPA or an entire
marine territory or region, are brought to life through operations. And finally, the resources required to conduct management

planning and ongoing operations are confirmed through fiscal arrangements.

Developing management plans, deciding on and then establishing the appropriate MPA designation, negotiating agreements,
building operational capacity, and ensuring fiscal sustainability are incremental steps that will occur as Nations work internally
and with governance partners, and some Nations will be further advanced in this respect than others. This Reference Report is
intended to help Nations assess their preparedness and put in place the elements they need to successfully lead or participate

in MPA planning and co-governance.

Deep sea photo taken of life on a Pacific Seamount.
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9 Designations In Federal, Provincial And International Law

Overview

This section provides guidance to Indigenous governments creating MPAs by summarizing the relevant legal designations that
are available in provincial, federal, and international law to support MPAs, and some of the advantages and disadvantages of each
designation. The section begins by discussing why designations in Crown and international law can be helpful for MPAs designated
by Indigenous governments. Next we will discuss asserted Crown jurisdiction over marine areas and how it impacts which Crown
designations are most helpful to further protect an Indigenous MPA. We will then summarize federal, provincial, and international

designations, in that order. A table listing all of the designations mentioned is also included in Table of Designations.

Indigenous-designated MPAs

Indigenous nations have been governing their lands and waters in accordance with their own laws since time immemorial and
can designate MPAs using their own laws as a matter of their own inherent jurisdiction (Borrows, 2002; Napoleon, 2013). In the
last few decades, Indigenous governments have designated a number of protected areas in Canada under their own Indigenous
laws. In 1984, the Tla-o0-qui-aht First Nation declared a Tribal Park on Meares Island, and the Haida Nation designated a Haida
Heritage Site in Haida Gwaiiin 1985 (O'Malley, 2019; Parks Canada, 2019a). The Doig River First Nation designated K'ihtsaa?dze
Tribal Park in Treaty 8 territory in 2011, and in 2014 the Xeni Gwet'in and Yunesit'in governments announced their intention to

establish the Dasiqox Tribal Park in Tsilhgot'in territory (Dasiqox Tribal Park, n.d.; Treaty 8 Tribal Association, 2020, p. 8).

There is currently no formal legislative mechanism or policy for Crown governments to appropriately recognize protected areas
designated by Indigenous governments in their own right. This is a significant challenge, because without Crown recognition
and agreement, managing Indigenous protected areas can be more challenging. It may be more difficult to restrict activities in
the area and to ensure adequate funding and capacity to manage the area. Indigenous governments have pursued a variety
of approaches to protect these areas including court injunctions to prevent development, agreements with the Crown and

companies, and even direct action.® But it should be noted these actions can be costly and the results uncertain.

A Dual Designation Approach

The experience of some nations suggests that a "dual designation” approach, in which Crown governments are encouraged
to recognize Indigenous protected areas through the best available Canadian, territorial or provincial tools, coupled with legal
agreements regarding co-governance of these areas, can assist with enhancing compliance with the Indigenous nation’s vision
for the area and funding for management. For example, the Council of the Haida Nation (CHN) designated SGaan Kinghlas -
Bowie Seamount as a protected area in 1997. CHN subsequently negotiated a memorandum of understanding with Canada
that led to co-management of the area and designation of the area as a federal Oceans Act MPA (DFO, 2019a). Likewise,
the Doig River First Nation is in negotiations with Crown governments to co-manage and designate K'ih tsaa?dze Tribal Park
(Alaska Highway News, 2019).

5 For example, Tla-o-qui-aht First Nation stopped clear-cut logging in their Tribal Park on Meares Island by a combination of direct action and
injunctions. See Tla-o-qui-aht Tribal Parks Allies website, accessed online on March 11, 2020 at: https:/tribalparksalliance.com/



Historically, the designation of protected areas by Crown governments has often been used as a tool of colonial dispossession
of Indigenous lands and has rightly been viewed by many as incompatible with Indigenous protected areas and the exercise
of Indigenous laws and practices (see for example National Post, 2017). However, there has been growing awareness within
Canada and the conservation movement of the importance of Indigenous protected areas and of seeking arrangements that
can support them. Canada has adopted the U.N. Declaration on the Rights of Indigenous Peoples and B.C. has committed to

implementing the Declaration (B.C,, 2019a). Article 29 of the Declaration states:

Indigenous peoples have the right to the conservation and protection of the environment and the productive
capacity of their lands or territories and resources. States shall establish and implement assistance programmes

for indigenous peoples for such conservation and protection, without discrimination (UN, 2007).

Canada has also recognized that Indigenous Protected and Conserved Areas can help it to meet its goal of protecting 17%
of the country's land area and 10% of the country's ocean areas by 2020 (Canadian Parks Council, 2020). The Indigenous
Circle of Experts (ICE), comprised of Indigenous experts and members from federal, provincial and territorial jurisdictions,
has been established “to provide recommendations on how a spectrum of Indigenous Protected and Conserved Areas could
contribute” to Canada's conservation goals (Canada, 20183, p. 19). ICE found three essential elements for Indigenous Protected
and Conserved Areas: (1) they are Indigenous-led; (2) they represent a long-term commitment to conservation; and (3) they
elevate Indigenous rights and responsibilities. The vision of ICE is to create “a future where Indigenous Peoples decide what
conservation and protection means to them and to the lands and waters and are given the space to lead its implementation in
their territories” (Canada, 2018a, p. Ill). Indigenous nations are able to receive funding from the Canada Nature fund to establish

“new Indigenous Protected and Conserved Areas (IPCAs) to support Indigenous engagement in conservation” (Canada, 2018e).

Over-time, co-development of new legislative mechanisms for full recognition of Indigenous jurisdiction or co-jurisdiction over
IPCAs designated by Indigenous nations may be possible and desirable. However, even right now there are numerous legal
designations under Crown law, both provincially and federally, as well as in international law that can be used to manage and
protect marine spaces. Choosing which designations are most helpful to reinforce protection of an Indigenous-designated MPA
will depend on a number of factors including: Which types of activities does the Indigenous government wish to regulate? How
conducive is the designation to permitting Indigenous governance? Which Crown government (if any) is said to hold Crown title

in the area under Canada’s Constitution? How permanent is the designation? How long does it take to enact the designation?

Federal and Provincial Jurisdiction

The first consideration when selecting a Crown designation is determining which order of Crown government (if any) asserts
jurisdiction over the marine area in question. Under the UN Convention on the Law of the Sea, Canada’s jurisdiction extends
up to 12 nautical miles offshore and Canada continues to exercise rights and responsibilities over marine resources up to 200
nautical miles offshore (UN, 1982). Beyond this area (i.e. further than 200 nautical miles from the coast), lies the high seas,
which are outside of any country’s jurisdiction (UN, 1982). According to Canada's Constitution, Crown jurisdiction in marine
areas off Canada's Pacific Coast is divided between the federal government and the British Columbia government — subject,
of course, to Indigenous nations' title, rights and legal orders. The federal government is granted more extensive powers over
marine areas, with jurisdiction over fisheries and shipping, as well as Crown rights or title to most offshore areas and rights
over hydrocarbons or minerals under the seabed in those areas (Canada, 1996, 2012; SCC, 1967). The province nonetheless has

significant jurisdiction, claiming Crown title to the coast down to the low tide mark, as well as to inland waters, which include
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the area between headlands, such as bays, inlets and coves (SCC, 2019). The province was recognized as having Crown title
to the submerged land and waters between the mainland and Vancouver Island, including the Strait of Juan de Fuca, the Strait
of Georgia, Johnstaone Strait and Queen Charlotte Strait (SCC, 2019). It also claims Crown title over the submerged lands and
waters between the mainland and Haida Gwaii, including Dixon Entrance, Hecate Strait and Queen Charlotte Sound, though this
has not been determined in court. The provincial Crown title to the seabed includes any hydrocarbons, minerals or aggregates

on or under the seabed in these areas (SCC, 1967).

For further information on the different powers over marine areas granted to the federal and provincial governments under the

Constitution, please see the West Coast Environmental Law's Frequently Asked Questions on this topic (WCEL, 2019).

Given the federal government's extensive Crown jurisdiction over marine areas, and in particular over fishing and shipping,
federal designations to protect marine spaces will usually be helpful to support Indigenous MPAs. However, provincial
designations may also be needed when a marine area lies within an area of provincial Crown title. It is important to note that
multiple designations can be layered one on top of each other in order to achieve the desired level of protection. For example,
federal fisheries closures can apply to the same area as a provincial conservancy, or shipping restrictions could be enacted to
further protect an area designated as an Ocean Act MPA. This is why federal and provincial governments will often both be
involved when marine planning is undertaken, as is currently the case in the Northern Shelf Bioregion where federal, provincial

and Indigenous governments are all involved in ocean management and protected area planning processes.

Federal Designations

The federal government has not, to date, enacted any legislation that explicitly recognizes Indigenous-designated marine
protected areas. Nonetheless, several federal designations have been used to assist in regulating MPAs that are being co-
managed with Indigenous governments, such as the Gwaii Haanas National Marine Conservation Area Reserve. As discussed
above, when it comes to regulating ocean activities, the federal governmentis granted significant powers under the constitution,
which is why a designation from the federal government can be useful for an Indigenous MPA. The federal government's tools
include several types of protected areas including Oceans Act MPAs, National Marine Conservation Areas, National Parks, and
National Wildlife Areas. In addition, the federal government has several designations to protect marine areas from specific
activities, such as fisheries closures and shipping restrictions, or that protect one specific species, such as migratory bird

sanctuaries.

Oceans Act MPA

Oceans Act MPAs are the main federal designation for ocean protection. Oceans Act MPAs can be designated in any part of
Canada’s ocean, including those areas where the province claims the underlying Crown title, and a broad range of activities
are regulated within them (Canada, 1996). Creating an Oceans Act MPA can take a long time; it takes on average between six
to ten years to designate an Oceans Act MPA because of the consultation process and development of regulatory documents
(Jessen, 2011). But, in the interim, under recent amendments, Canada can order the designation of a temporary MPA for up to
five years that freezes the footprint of existing activities in the area during the consultation and designation process (Canada,
1996, s. 35.1). Canada can also order an emergency MPA, which can last for up to 90 days, though this power has never been
used (Canada, 1996, s. 36.1). Oceans Act MPAs can allow for co-management with Indigenous governments, as is the case with
the SGaan Kinghlas - Bowie Seamount MPA off Haida Gwaii (Canada & CHN, 2007).


https://www.wcel.org/sites/default/files/publications/2019-10-08-faq-provincialjurisdiction-coastal-final.pdf
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National Marine Conservation Area

In 2002, Canada enacted the Canada National Marine Conservation Areas Act, providing an additional designation to protect marine
areas as National Marine Conservation Areas (NMCAs). The goal of the NMCA Act is to establish a system of NMCAs that is
representative of each of 29 marine regions in Canada’s Atlantic, Arctic and Pacific oceans, and the Great Lakes (Canada, 2002).
The Gwaii Haanas NMCA Reserve is the first NMCA designated under the NMCA Act. A management board made up of an equal
number of representatives from the Haida Nation and from the federal government is in charge of planning, operations and
management for that NMCA. The Act provides strong baseline protections for NMCAs, such as prohibitions on the exploration
or exploitation of hydrocarbons and disposal of substances, but also permits space for managing the sustainable use of the
area (Canada, 2002, ss. 4.3, 13, 14). The Act also requires that at least one zone in the NMCA fully protect “special features or
sensitive elements of ecosystems” (Canada, 2002, s. 4.4). Creating an NMCA likely takes longer than creating an Oceans Act
MPA because it requires a legislative amendment and review by both the House of Commons and the Senate. However, this

also makes an NMCA designation more permanent, because a legislative amendment is required to remove the designation.

National Park Reserves

The federal government is able to designate National Park Reserves that include marine areas under the Canada National
Parks Act. Pacific Rim National Park Reserve on western VVancouver Island is an example. The process of designating a National
Park is very similar to that of an NMCA and thus equally lengthy. Like NMCAs, National Park Reserves have strong legal
baseline protections including prohibitions against commercial fishing (Canada, 2000, s. 16.1, 2018f). However, one significant
difference between the two designations is that while sustainable uses are permitted in NMCAs, the purpose of a National
Park Reserve is to “leave them unimpaired for the enjoyment of future generations,” which, it is suggested, means “essentially
unaltered by human activity (Canada, 2000, s. &4.1; Parks Canada, 1998)." This standard can be, and historically has been, at odds
with Indigenous uses. However, Parks Canada is making efforts to improve relationships with Indigenous peoples. In 2014,
Parks Canada produced a resource guide called “Promising Pathways” that seeks to promote Indigenous engagement in the
management of parks and traditional use of the parks (Parks Canada, 2014a). The Okanagan Nation has signed a memorandum
of understanding with the provincial and federal governments to co-create and co-manage a National Park Reserve in its

territory (S. Wood, 2019).

National Wildlife Area

Another potentially useful federal designation is a National Wildlife Area (NWA) which has as its purpose to conserve, research,
and interpret wildlife (Canada, 2017b, s. 9.1). The Wildlife Area Regulations prohibit a number of activities within NWAs without
a permit, including: hunting and fishing, carrying on any commercial or industrial activity, and dumping any substance that
would degrade the quality of the environment (Canada, 2018, ss. 3-4). The first marine NWA was designated in 2018 to cover
the Scott Islands area off the northern end of Vancouver Island, which is being cooperatively managed with the Quatsino and
Tlatlasikwala First Nations (ECCC, 2018).

Shipping Restrictions

The federal government has the authority, pursuant to the Canada Shipping Act, to regulate the routes of ships and prohibit
ships from certain marine areas for environmental purposes. These designations can be most useful when combined with

other designations to give more fulsome protection to an area. Pursuant to section 35.1 of the Canada Shipping Act, Canada



can establish regulations respecting “compulsory routes and recommended routes” for ships to use (Canada, 2019¢, s. 35.1.1,j).
These often take the form of traffic separation schemes that create lanes for ships to travel in order to reduce shipping impacts
on sensitive areas. Canada has established a number of recommended traffic separation schemes in the Salish Sea, including
in Broughton Strait and Johnstone Strait (CCG, 2016). It should be noted that international law places restrictions on these
measures: Canada cannot prohibit the innocent passage of a foreign vessel in Canadian territorial waters and cannot impose
restrictions on the use of an international strait without the approval of the International Maritime Organization (this process is

discussed in the “International Designations” section) (UN, 1982, Articles 24, 38).

Canada can also regulate the "operation, navigation, anchoring, mooring or berthing of vessels” (Canada, 2019¢, s 35.1.1.k).
Canada has used this power to enact the Anchorage Regulations, by which the Minister can prohibit vessels from anchoring in
certain areas of the ocean. Canada also enacted the Vessel Operation Restriction Regulations permitting the Minister of Transport
to create no-go zones for non-commercial vessels (Canada, 2018d, s. 2). The Minister of Transport used their powers under
the Canada Shipping Act to issue the Interim Order for the Protection of Killer Whales (Orcinus orca) in the Waters of Southern British

Columbia to create no-go zones and no ancharing areas to protect the whales (Canada, 2019b).

Other Federal Designations

Lastly the federal government has several tools at its disposal to regulate or protect specific species. The disadvantages of
these tools are that they only protect one type of species and do not provide the broader protections of the designations
mentioned above. Most prominent of these are fisheries closures, which can be applied to close certain areas to fishing of a
certain species or to a specific method of fishing or gear. Fisheries closures are enacted through regulations under the Fisheries
Actand the Regional Director of the Pacific Region can vary closures by issuing Variation Orders (Canada, 1985, s. 4.3, 2018b,
s. 6, 2019a). Because fisheries closures can be enacted by regulation and orders, they can be enacted much more quickly than
the MPA designations discussed above (of course, they can be quickly removed as well). Thus, they are likely most useful as an

interim measure, or as a measure to be layered onto other designations.

Utilizing its powers to regulate fisheries, the federal government has created a program of “marine refuges (DFO, 2019)."” Unlike
the other federal designations discussed in this section, a marine refuge is not a designation recognized by statute. Instead, the
federal government uses a combination of long-term fisheries closures and conditions on fishing licences under the Fisheries
Act to limit fishing in areas it designates as marine refuges. As a result, marine refuges are quicker to establish than the legally

designated MPAs discussed above, but the fisheries closures that protect them are also easier to remove (SeaBlue Canada, 2019).

Canada can also designate a Migratory Bird Sanctuary where it is prohibited to harm birds and their habitat without a permit or
an Aboriginal or treaty right to do so (Canada, 2006, s. 10.1; Canada & USA, 2014, Article I1.4). Migratory Bird Sanctuaries can be
established on federal, provincial, and even private lands (and marine areas) (Canada, 2017c, s. 2.1). It should be noted that the
protections offered by Migratory Bird Sanctuaries for migratory bird habitat have been criticized by the Canadian Nature Federation

because their breadth is unclear and government has been reluctant to apply them (Canadian Nature Federation, 2002).

Finally, through critical habitat designations Canada can protect the habitat of species that are identified as threatened,
endangered, or extirpated under the Species At Risk Act (Canada, 2019d, s. 58). This has been done for northern and southern
resident killer whales (Canada, 2011b). Once a critical habitat designation is made for a marine species it becomes an offence to
destroy any part of this habitat without a permit (Canada, 20194, s. 58.1). A critical habitat designation can only be made after

a species at risk has been listed under the Act, which can take several years (McDevitt-Irwin et al., 2015).
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Provincial Designations

The province has a number of designations that can be applied to marine protected areas. The primary weakness common
to all provincial designations is that the province has no authority over federally regulated activities like shipping and fishing.
Provincial legislation cannot prohibit or manage these activities, leading to suboptimal protection and management of ocean
areas without the additional layering of federal designations. Nonetheless, provincial designations can be useful for Indigenous
co-governed MPAs, when parts of the MPA are considered within provincial jurisdiction, especially when seeking to protect
coastal areas where the province has greater jurisdiction over the foreshore and seabed. For example, provincial designations
can protect shore and ocean areas from developments such as marinas, aquaculture installations, and forestry activities.
Moreover, as discussed below, B.C. has created the conservancy designation to specifically facilitate co-governance with

Indigenous governments and to allow Indigenous uses of the area.

Provincial Parks and Recreation Areas

Historically, the main spatial protection tools available to the province were provincial parks. Under the Park Act, B.C. can
establish three classes of parks: A, B, and C (B.C,, 19964, s. 5.1). Class A parks are "dedicated to the preservation of their
natural environments for the inspiration, use and enjoyment of the public” and development is restricted within them unless
it is necessary to maintain the park’s recreational values (B.C., 1996d, s. 5.3, 9.2). In Class C parks, development is restricted in
a similar way as Class A parks, but the parks are managed by a local board appointed by the Minister of the Environment (B.C,,
1996d, s. 10). A Class B designation allows more activities within a park and the Minister may issue permits for activities that
are not detrimental to a park's recreational value (B.C., 19964, s. 9.1-4). Under the Park Act, the Province can also designate
recreation areas, which have the same broad protection as provincial parks, but there is no limit to the Minister’s ability to
authorize activities affecting the area’s natural resources (B.C., 1996d, s. 9.6). This designation thus gives the Province more
discretion to permit uses of the area. Under the Parks Act, the Province can also establish “designated wildland areas,” which

are areas where no development may occur (B.C., 19964, ss. 1, 5.1).

Conservancy

The Park Act designations discussed immediately above have been found inadequate by First Nations. In 2006, B.C. created the
conservancy designation to address concerns from First Nations in negotiations with the Province to protect the Great Bear
Rainforest. First Nations wanted to protect new areas of land from large-scale commercial and industrial development but
were concerned that tools under the B.C. Park Act did not allow for traditional Indigenous land uses and low-impact economic
development. The new provincial conservancy designation gave the province the flexibility to accommodate these concerns
and facilitate co-governance with First Nations (Canadian Parks Council, 2017; Stronghill et al., 2015). The purposes of a
conservancy are fourfold: (1) to protect and maintain biological diversity and natural environments; (2) to preserve and maintain
Indigenous social, ceremonial and cultural uses; (3) to protect and maintain recreation values; and (4) to ensure sustainable
development or use of the natural resources (B.C.,, 1996d, s. 5.3.1). Once a conservancy is established, the Park Act prohibits
commercial logging activities, mining activities, non-local hydroelectric power generation, and activities contrary to the
purposes of conservancies (B.C., 1996d, s. 9.10). If Indigenous governments and the Province wish to restrict further activities
within areas of the conservancy these can be defined through the development of a management plan. A management plan is

important because it also enables an Indigenous government to include activities it wishes to carry on within the conservancy.
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Ecological Reserve

The Provincial Cabinet can order the creation of an Ecological Reserve on provincial Crown land, including on foreshore and
submerged areas. Ecological Reserves are chosen to maintain biological diversity, protect genetic material, and support scientific
research and education (B.C, 2000). They do this by preserving representative and special ecosystems in B.C,, including rare,
endangered or unique plant and animal species, and rare and unique natural phenomena. Ecological reserves are considered to
be the most highly protected areas in B.C,, as all extractive or consumptive uses of the area, except those regulated by the federal
government, are prohibited (B.C,, 20203, ss. 2, 5, 2020b, s. 1; BC Parks, 2019, 2020a). Of course, in the marine environment, where

fishing is within federal Crown jurisdiction, the protections are not as strong without additional federal designations.

Wildlife Management Area

The province can designate Wildlife Management Areas (WMAs) where activities that harm wildlife or their habitat are
prohibited, except as authorized by permit or regulation (B.C., 1996e, ss. 4.4, 7.1). Several of the regulations under the Act
also restrict specific activities within specific WMAs, such as hunting, camping, lighting fires, and the use of motorized vehicles
(B.C., 2009, 2015, 2019c). The government may further protect areas within WMAs, either as Critical Wildlife Areas, which are
habitat for endangered or threatened species, or wildlife sanctuaries, where it is an offence to hunt, trap, wound or kill wildlife
(B.C., 1996¢, ss. 5.1, 2, 26.1.b ). There are several WMAs that encompass marine areas, including the Tofino Mudflats Wildlife
Management Area (B.C., 2020c).

Environmental and Land Use Act Protected Area

Under the Environment and Land Use Act, Cabinet can order the designation of a protected area, including in marine areas (B.C.,
19964a). While usually the Park Act regulations apply to these protected areas, Cabinet can order a different arrangement.
Because the designations can be created, modified, and taken away by order, they are not as permanent as other designations.
For example, Cabinet issued an order in 2017 to allow the proposed Trans Mountain Expansion pipeline to pass through an area
designated under this Act (B.C., 2017). However, the flexibility in regulations has made them useful for co-management with
First Nations. The designation was initially used to protect the Huchsduwachsdu Nuyem Jees / Kitlope Heritage Conservancy
because the Haisla First Nation was concerned that a designation under the Park Act would not allow for co-management of the
area (Jamieson & Lessard, 2000). When the conservancy designation was established the area was subsequently designated

a conservancy (BC Parks, 2020b).

Land Act Reservations and Withdrawals

The provincial government has useful tools under the Land Act that can protect marine areas. While submerged land cannot be
privately owned in B.C,, the land may be tenured or leased under the Land Act where the province has jurisdiction. Many marine
activities require provincial tenures granted through the Land Act, including boat launch sites, docks and wharves, aquaculture,

log handling, and marinas (Daryl Brown Associates, 2005).

The province can reserve or withdraw provincial Crown land by order under the Land Act to prevent this possibility. Section 15
of the Land Act allows the province to reserve land from disposition. Section 16 allows the government to temporarily reserve
land from disposition. As a section 16 reserve is more temporary, it only requires an order from the Minister of Forests rather

than from Cabinet. Section 17 allows the Minister of Forests to designate land for “a particular use or for the conservation



of natural or heritage resources” (B.C., 1996¢, 17.1). These are called Designated Use Reserves or Conditional Withdrawals.
Once land is reserved under section 17, it cannot be used for any other purpose unless it is compatible with the purpose of the
reserve (B.C., 1996c).

Under section 66 of the Land Act, the provincial cabinet can by regulation prohibit certain uses of land within a certain area.
Section 66 prohibitions of use are created only for a specific term, up to a maximum of five years, at which point a renewal

decision must be made (B.C., 2011).

Because they can be established quickly by order (but also taken away quickly by order), Land Act Reservations and Withdrawals are
generally most useful as temporary measures before establishing more permanent protections (Jamieson & Lessard, 2000). They

could be used on this temporary basis while an Indigenous government negotiates a co-management agreement with the Crown.

Other Provincial Designations

Two other provincial designations will be mentioned briefly, though they have limited application in the marine environment.
First, under the Heritage Conservation Act, a heritage property can be designated by the province. Designation of heritage
property can occur on both public and private land and protects these properties from damage and desecration. A permit is
required for any activities that would alter the site (B.C,, 1996b). Second, under the Forest and Range Practices Act, the Minister
of Forests can order the designation of a Wildlife Habitat Area (WHA) to protect an area of Crown land (including coastal
areas) for species at risk or other regionally important wildlife listed under B.C's Identified Wildlife Management Strategy.
The Minister may also identify wildlife habitat features in the area to be protected, including “fishing sensitive feature[s]" and
designation has been used in many small coastal areas to protect habitat for the Marbled Murrelet, a small seabird (B.C., 2010).
The main weakness of the WHA designation is that the government only applies it to very small pieces of land — government
policy restricts the extent of WHAs to 1% of the "allowable impact to short-term harvest levels that may be incurred as a result
of implementing measures for Identified Wildlife" (B.C., 2004, p. 3). The protections afforded to a WHA are only from activities

that are regulated under the Act, thus forestry and range activities.

International Designations

International marine protection designations can also support indigenous MPAs. The international conservation community is
increasingly recognizing the important role that Indigenous-led protected areas play in the conservation movement. In 2003
the International Union for Conservation of Nature recognized Indigenous and community conserved areas (Canada, 2018a).
In 2004, the parties to the Convention on Biological Diversity (CBD) recognized “Indigenous and Local Community Conserved
Areas"” (ICCAs) as a conservation tool (Canada, 2018a, p. 33). In 2010, the ICCA Consortium was established to provide support
to peoples seeking to establish ICCAs (ICCA Consortium, 2020). The ICCA Consortium does not designate ICCAs (i.e. the
Consortium does not certify an ICCA or provide any specific legal protections for ICCAs), but it can provide funding and support

to Indigenous governments seeking to establish or manage ICCAs.

There are also several international designations that, while not specifically tailored to Indigenous MPAs, can support the

establishment of MPAs. One drawback of international designations is that they require the federal government to apply for
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the designation; it is often not open to an Indigenous government to apply for them directly, and so if you are seeking such a

designation you will need to encourage the federal government to apply for them.

IMO Designations

Some of the most useful designations come from the International Maritime Organization (IMO), which is an agency of the United
Nations that "create[s] a regulatory framework for the shipping industry that is fair and effective, universally adopted and universally
implemented” (IMO, 2020a). The member states of the IMO, including Canada, have adopted the General Provisions on Ships’ Routeing
resolution and the Safety of Life at Sea Convention of 1974 to regulate the navigation of ships (IMO, 1974, 1985). Members states can
apply for IMO designations and they must be consented to by other interested member states (IMO, 1985, Articles 3.4, 3.8).

The IMO can establish routeing measures for ships thatinclude traffic separation schemes, whereby shipping lanes, roundabouts,
and deep-water routes are established (IMO, 1985, Article 2. 1). The most useful routeing measures for protection of MPAs
are Areas to be Avoided (ATBA) which the IMO defines as “a routing measure comprising an area within defined limits in which
either navigation is particularly hazardous or it is exceptionally important to avoid casualties and which should be avoided by
all ships, or certain classes of ships” (IMO, 1985, Article 2.1.12). There are currently no ATBAs designations on Canada'’s Pacific

Coast, however there is a large ATBA off the coast of the Olympic Peninsula in Washington State (NOAA, 2020).

The IMO is also able to designate a Particularly Sensitive Sea Area (PSSA) which recognizes that an area requires special
attention to potential harm from shipping. Along with the designation, the IMO approves Associated Protective Measures
(APMs) to protect the area (IMO, 2005). APMs generally consist of routeing measures (such as the ATBAs mentioned above).
There are currently 17 PSSAs in the world, including ones covering the Great Barrier Reef, the Galapagos Archipelago, and the
Florida Keys (IMO, 2020b). There are none in Canada. A PSSA designation generally takes longer to obtain than an ATBA and for
that reason it may to preferable to simply seek an ATBA designation (Lefebvre-Chalain, 2016).

AllIMO designations, including PSSAs and ATBAs, are globally accepted methods to regulate shipping traffic. If the IMO approves
a protective measure, all IMO member states, “should take all appropriate steps” to make sure ships flying its flag comply with
the protective measure (IMO, 2005, Article 9.3).

UNESCO Designations

The United Nations Educational, Scientific and Cultural Organization (UNESCO) can make two different designations for marine
protected spaces: MAB (Man and the Biosphere) Biosphere Reserves and World Heritage Sites. These designations do not
confer any specific protections on these areas in law but provide international recognition and require governments to put in

place certain protections for these areas.

MAB Biosphere Reserves are defined as “special places for testing interdisciplinary approaches to understanding and managing
changes and interactions between social and ecological systems, including conflict prevention and management of biodiversity”
(UNESCO, 2020a). The federal government must request a new Biosphere Reserve site which, after a review process, is then
designated by UNESCO. The proposal for a new reserve should include a domestic management plan and should identify
authorities or mechanisms to implement the plan (UNESCO, 2013). A Biosphere Reserve must have a core area devoted to long-
term protection as well as outer areas where sustainable resource management practices are promoted. Biosphere Reserves in

Canada are governed by local committees, which can have Indigenous representation. A key expectation of Biosphere reserves
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is that they lead to reconciliation with Indigenous peoples (Kingsmill, 2019). There are currently 18 MAB Biosphere Reserves in
Canada, including Clayoquot Sound (CBRA, 2020). Canada, in partnership with the Squamish Nation, also recently nominated
Atl'ka7tsem/Howe Sound for MAB Biosphere Reserve designation (Howe Sound Biosphere Region Initiative, 2020).

UNESCO can also designate World Heritage Sites, which are recognized as having “outstanding universal value” and which
states must agree to protect under their domestic law. World Heritage Site designation can increase tourism, funding, public
attention, and jobs for the local community. Like MAB Biosphere Reserves, the federal government must apply for the
designation. The World Heritage Committee, the governing body on world heritage, decides whether to designate a world
heritage site and then subsequently requires periodic reports to ensure the sites are not at risk (UNESCO, 2020b). Parks Canada
is Canada’s representative for the UNESCO World Heritage Convention, and has either full or shared responsibilities for the
management of 12 of Canada’s 20 designated World Heritage sites. One marine site on the Pacific Coast has been proposed as
a World Heritage Site, the Hecate Strait and Queen Charlotte Sound Glass Sponge Reefs (which is also designated as an Oceans
Act MPA) (Parks Canada, 2019b).

Ramsar Site

One last international designation is worth mentioning. Under the Convention on Wetlands of International Importance especially
as Waterfow! Habitat, of which Canada is a signatory, Wetlands of International Importance (known as Ramsar Sites after the
city in Iran where the convention was adopted) can be designated (UNESCO, 1971, Article 2). Ramsar Sites can include "areas
of marine water the depth of which at low tide does not exceed six metres” (UNESCO, 1971, Article 1.1). There is no formal
application process to designate Ramsar sites; each state must designate its own Ramsar Site and protect them under its
domestic legislation. Each state commits themselves to national planning for the "wise use"” of the wetlands in their jurisdiction
(UNESCO, 1971, Article 3.1). Environment Canada administers Canadian Ramsar sites, however, a management plan must
be prepared for each site and so First Nations could co-create the management plan. Canada currently has 37 Ramsar sites,
including the Fraser River Delta (ECCC, 2015). Many Ramsar sites are also designated as federal National Wildlife Areas or

Migratory Bird Sanctuaries.

Conclusion

Crown and international conservation law has started to give more and more recognition to the right of Indigenous peoples
to create and govern their own MPAs and to the important value of Indigenous-designated MPAs for achieving conservation
goals. While the future envisioned by the Indigenous Circle of Experts “where Indigenous Peoples decide what conservation and
protection means to them and to the lands and waters and are given the space to lead its implementation in their territories”
has not yet come to full fruition, @ number of promising co-management arrangements between Indigenous and Crown
governments have been developed using Indigenous, Crown and international designations to manage and protect MPAs
(Canada, 201843, p. 3). There are now number of tools that Indigenous governments can ask federal and provincial governments
to use to create a space for Indigenous governance of MPAs. This section has summarized a number of these designations
that could be used, either on their own or in combination with other designations to support Indigenous-designated MPAs.
The intention is that this summary of the different designations available can help Indigenous governments achieve a desired
arrangement in negotiations with Crown governments that protects areas designated by Indigenous governments as MPAs
and permits a strong Indigenous role in management and governance. Appendix A to this report is a table that lists all of these

designations for reference purposes.



9 Management Planning

Overview

MPASs are just one of many tools and approaches that a Nation can use to manage its territory. Planning and managing MPAs
does not occur ina vacuum, but as part of a broader planning process that might begin before any specific MPAs are considered
and continue long after an MPA is designated. Figure 3 shows an idealized scenario in which a Nation approaches MPA co-
governance in three steps, beginning with (1) developing a comprehensive marine plan for its territory before (2) working
with other governance actors to plan, designate and ultimately (3) manage an MPA through joint operations, which include
monitoring, evaluating and revising plans in an adaptive feedback loop. Having a territorial marine plan in place provides a
Nation with a framework for working internally and with other governance actors (federal and/or provincial) or outside parties
(e.g., industry groups, environmental organizations) to manage its marine territory. Also shown in Figure 3 is the option of
working with neighbouring First Nations to coordinate and, if appropriate, eventually combine territorial plans into a regional
plan, as was done by Nations in the Northern Shelf Bioregion (NSB) through the Marine Plan Partnership (MaPP) process. This
will facilitate plan implementation — including later designation of MPAs — in a context of overlapping territories. A territorial
plan also puts a Nation in a strong position to participate effectively in planning processes like B.C's MPA Network process,
ensuring that MPAs are designed and implemented according to a Nation's interests, objectives and capacities. For example,
through a marine planning and zoning process a Nation can identify where it wants marine uses and activities to be allowed,
and where it wants them to be restricted. Where conservation is a priority the Nation might then choose to put some zones
forward as candidate MPAs, which can be designated both under the Nation's own laws as well as federal and/or provincial

designations to maximize the protections available to the area.

Putting comprehensive territorial and regional plans in place before engaging in MPA planning and management will not always
be feasible. If Nations who have not yet completed territorial and regional plans are approached by a government agency with
a proposal to establish an MPA in their territory — as was the case with respect to the Offshore Pacific MPA or Southern Strait
of Georgia NMCA, for example — the Nation will need to make a decision: do the potential benefits (e.g., funding and revenue-
generation; opportunities for capacity-building and affirmation of Indigenous rights and laws) outweigh the potential costs
(e.g., constraints on traditional activities; additional burden on limited resources and stewardship capacity) of supporting and
participating in the MPA process? If so, comprehensive territarial planning might occur in tandem with or even following the MPA
planning process. At the very least, though, a Nation should “do some internal thinking” before engaging in a time-consuming
MPA planning process so that it has a clear understanding of how such a tool will advance its interests and contribute to its

vision for its territory.

€ € Do some internal thinking about how an area is currently used and what it

might look like after an MPA designation. Answer the question: “What would
the process and the MPA have to look like for us to sign on?”
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CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

3 Operations (co-management)

MPA Planning
& Designation

Joint Planning
First Nations / Canada / BC
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First Nations REGIONAL

Planning Coordination PLAN

Figure 3. A staged approach to implementing MPA co-governance.

Planning Cooperation and Coordination

As illustrated in Figure 3, developing a territorial plan, though driven by the Nation, is often best approached as a collaborative
process involving Crown and possibly other First Nations partners. This was the model of the MaPP process, in which 18
coastal First Nations worked with the Province to develop territorial plans followed by joint sub-regional marine plans. These
partners are now five years into the implementation phase for these plans and are working together on, among other things,
MPA Network planning. First Nations cooperation was a central component of the MaPP process from the very beginning.
Through organizations like the Central Coast Indigenous Resource Alliance (CCIRA) (see Box 5) and Coastal First Nations — Great
Bear Initiative (CFN), First Nations in the NSB shared technical information and resources, coordinated their marine plans, and
eventually rolled these territorial plans into united sub-regional plans. Collaboration of this sort strengthens the collective
ability of First Nations to protect and manage their territories, and to speak with one voice when engaging with Crown agencies
on issues, such as MPAs, that are of common interest. This is particularly important if the Nations and their Crown partners

envision MPAs in areas that are subject to overlapping territorial claims.

£ £ Do not wait for government to approach you with a proposed area.

Develop your own plans and identify the best path forward.”
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CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

Box 5.
The Central Coast Indigenous Resource Alliance (CCIRA)

In 2010 the Heiltsuk, Kitasoo/Xai'xais, Nuxalk and Wuikinuxv Nations created the Central Coast Indigenous
Resource Alliance (CCIRA) to manage the natural resources in their territories. This formal alliance was
initiated by a joint declaration and is supported by a Terms of Reference (TOR) that lays out a framework for
consensus-based decision-making by the four member nations. CCIRA supported the nations in their work
with the Province of B.C. (through the Marine Plan Partnership - MaPP) to develop individual territorial plans
and, in 2015, a sub-regional Central Coast Marine Plan. CCIRA and its member nations are now focused on

implementing the sub-regional plan, as well as a Regional Action Framework for the whole MaPP Plan Area.

Ecosystem-Based Management

“As concerns are raised about cumulative impacts and overlapping areas of incompatible uses, recognition is
growing that the current sector-by-sector approach to marine resource management is not working. A more
integrated and comprehensive approach is needed to effectively manage all activities and uses in a way that

ensures ecosystem health and the well-being of coastal communities.” (CFN).

Ecosystem-based Management (EBM) is “an adaptive approach to managing human activities that seeks to ensure the
coexistence of healthy, fully functioning ecosystems and human communities” (MaPP, 20153, p.12). Unlike management
approaches that consider only a single sector, activity, or ecosystem component, EBM attempts to account for the complex
relationships between activities and uses. This enables managers to better understand the impacts of activities and decisions
on people and places; to account for cumulative effects that narrower approaches are blind to; and to anticipate unintended
consequences of management decisions (for example, a fishery closure in one area leading to increased fishing pressure in
another). EBM does not assume that human activities are incompatible with healthy ecosystems. On the contrary, it supports
the sustainable use of marine resources and aims to maintain healthy ecosystems for the purpose of improving human

wellbeing.

“The understanding that ‘everything depends on everything else’ is ... the basis for all First Nations marine
use plans” (PNCIMA, 2017, p. 33).

The principles of Ecosystem-based Management align closely with the principles and ethics that B.C's coastal First Nations have
always used to inform the management and stewardship of their territories (Central Coast Marine Plan Overview; PNCIMA
Plan). First Nations have, in effect, been practicing EBM for millennia, and respecting and integrating traditional knowledge with

the best available scientific knowledge and approaches is fundamental to a modern EBM approach.

Because EBM is not constrained by political or administrative units, it emphasizes and depends on coordination and

collaboration between multiple agencies, jurisdictions and communities (Sievanen et al., 2011). An EBM framework


https://www.ccira.ca/
https://www.ccira.ca/
https://www.ccira.ca/declaration/
https://www.dropbox.com/s/6v9qhqsvm3993jk/CCIRA%20Terms%20of%20Reference%20%282018%29.pdf?dl=0
https://www.dropbox.com/s/qh4owdfhub8ks58/MaPP%20%282015%29%2C%20Central%20Coast%20Marine%20Plan.pdf?dl=0
https://www.dropbox.com/s/9jp5msaeebdyvts/CFN%20%28nd%29%2C%20People%20and%20Place%2C%20Marine%20Spatial%20Planning.pdf?dl=0
http://mappocean.org/wp-content/uploads/2015/11/cc_mapp_overview_v3.84_web.pdf
http://mappocean.org/wp-content/uploads/2015/11/cc_mapp_overview_v3.84_web.pdf

will need to consider fisheries, conservation and habitat EBM Definition

protection, shipping, economic development, and other

activities, each of which will require a different group of

players at the table.

An EBM framework has been used to develop and L el

implement First Nations marine plans in the NSB. The

framework contains three “equally important elements’, EBM Objectives

including (1) ecological integrity, (2) human well-being,

and (3) governance and collaborative management (MaPP, .
Strategies

2020). Figure 4 illustrates the importance of adaptation as
a fundamental principle of EBM: EBM management plans

are not static but rather must be responsive to changing Adapt

conditions and new information. Ongoing monitoring,

evaluation and feedback to inform planning and decision-

making is thus an essential part of EBM. @ @

Figure 4. EBM Framework for the Northern Shelf Bioregion
(MaPP and PNCIMA)

A Guide to Management Planning

Whether developing a management plan for an MPA or for a Nation's entire marine territory, doing so takes time. The Gitga'at
Marine Use Plan was developed over a two-vyear period; the Central Coast nations took four years to develop their territorial
marine plans, and a further two years to combine those into a single regional plan; the Kitasoo-Xai'xais and Province of B.C.
worked together and with stakeholders over a five-year period to develop a management plan for the Kitasoo Spirit Bear
Conservancy (BC Parks & Kitasoo/Xai'xais First Nation, 2015; Gitga'at First Nation, n.d.; MaPP, 2015a).

Following is a step-by-step introduction to the principle activities and milestones of management planning. The guide, which
is organized around three planning phases — process initiation, plan development, and plan implementation — could be applied
to planning for a First Nations' marine territory or to a single MPA. Precisely where in the sequence planning begins, and which
activities are carried out, will depend on factors including what planning has already occurred and the current capacities of
the Nation(s) involved. If a Nation has already gone through the process of developing a comprehensive marine use plan, for
example, or already has an established stewardship department, many of the steps required to develop an MPA management

plan will have been partly or fully completed.

Notethatthese planningstepsaredrawninlarge partfromthe 2009 Guide to Marine Spatial Planning from the Intergovernmental
Oceanographic Commission (I0C) and Man and the Biosphere Programme (MBP): Marine Spatial Planning: A Step-by-Step
Approach toward Ecosystem-based Management (Ehler & Douvere, 2009). While they have been adapted to the purposes
of this report, all of the steps included here are described in much more detail in the IOC/MBP document — this document is

recommended as a further resource to First Nations organizations embarking on a marine planning process.
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Phase 1: Process initiation

By the end of this phase you will have:

= articulated a clear idea of needs, goals and an overarching vision for the plan area;

= established an organizational structure that will provide a mandate for, and leadership oversight of the planning

process;

= reached supporting agreements with governance partners, if needed, to co-develop (and later implement and

enforce) the plan;

= putin place resources / financing and a timeline for the planning phase.

1. Clarify needs

Whether the planning area is a single MPA or a Nation's entire marine territory, any planning process should begin by clarifying
the needs and interests of the community as they relate to marine management. Goals and objectives will be developed in
much more detail in the planning phase, but it is important to have an idea at the outset of what the Nation hopes to achieve
with an MPA (or territorial marine plan). What are the problems (current and/or potential) that the plan will help to address?
What are the interests and goals that it will help to advance? While more robust stakeholder engagement will likewise occur
during the planning phase, these questions can be answered in consultation with key knowledge holders in the community,
such as hereditary leaders, elders, Guardians and resource users. Clarifying needs will also determine who, aside from the

Nation itself, should be involved in the planning process to ensure its success.
For example:

= In 2007 The Council of the Haida Nation produced a Discussion Paper (Towards a Marine Use Plan for Haida Gwaii) that
laid out the Nation's vision for taking care of its marine space and provided a starting point for its subsequent marine use

planning process (see CHN, 2007).

2. Build partnerships

Depending on the scope of the plan and the type of MPA or other management tools being considered, effectively implementing
a plan once it is developed will likely require cooperation with other government organizations. It will be valuable to establish
partnerships now, in order to coordinate or even jointly develop management plans. The partnerships that are likely to matter
most are those with neighbouring Nations, who may claim overlapping jurisdiction over some or all of the planning area, and
those with Crown agencies that likewise have MPA mandates and/or jurisdiction over marine activities. Formal partnerships
are supported by negotiated agreements that commit partners to collaboration and provide mechanisms for information
sharing and joint decision-making. Framework agreements established at this stage in the planning process can provide a
basis for more comprehensive co-governance agreements once a management plan is in place and the parties are ready to
begin implementation activities. For more on co-governance agreements see Section 5. Informal partnerships are also valuable

and can be cultivated at any time.



For example:

= The Gitga'at Nation, in addition to drawing on the support of the North Coast-Skeena First Nations Stewardship Society (a
formal First Nations alliance), reached out to neighbouring nations to share ideas and expertise, and established research
partnerships with the Universities of B.C. (UBC) and Victoria (UVic) to support its marine planning process (Gitga'at First
Nation, n.d., p. 3).

3. Determine governance structure

In order for a planning process to be appropriately authorized, overseen and supported by the Nation's leadership and wider
community it needs to be situated within the Nation's overall organization and governance structure (also see ‘Organizational
structure' in Section 4, p.49). If the Nation has already completed a marine planning process and is now turning to MPA
planning it may already have an appropriate structure in place; if not it will need to create one. If the planning process will be a
collaborative one with other levels of government and /or other First Nations, the parties will need a structure for joint decision-

making (agreed to in the previous step).
For example:

= In 2006, to undertake its marine planning process and provide it with the authorization and oversight it needed, the Council
of the Haida Nation (CHN) established a Marine Working Group comprised of representatives from the Nation's leadership
(CHN, Old Massett Village Council, Skidegate Band Council and Hereditary Chiefs) and Haida citizens. For their marine plan,
the Gitga'at formed the Gitga'at Marine Use Planning Committee, a group of representatives from each of the Nation's

three ancestral clans.
= For the MaPP process B.C. and the signatory First Nations established a governance structure for joint decision-making,
which included collaborative bodies at the executive, management and technical level (CFN et al., 2011, s. 4).
4. Obtain financial support

A Nation will likely need to draw from a diversity of sources to fund the planning process. Examples of the types of sources
that have been used to support marine planning and plan implementation, as well as references to work by organizations to

describe and catalogue funding models and sources, are provided in Section 6 p. 66.

5. Pre-planning

This is the final step in setting the stage for the actual planning phase and will involve:

1. puttingin place a technical team — a multidisciplinary group of staff and contracted personnel, including project manager(s),
planners, administration and technical personnel such as biologists, GIS technicians and data analysts to do the heavy
lifting of plan development. See Ehler and Douvere (2009, p. 37) for a description of the types of skills needed on a marine

planning team.

2. developing a workplan that lists the main activities that will need to be undertaken, when (timelines), and by whom. See

Ehler and Douvere (2009, p. 38).

3. confirming the boundaries of the plan area (i.e., MPA or marine territary) as well as the wider geographic area of activities

(marine and terrestrial) and ecosystem components that may impact the plan;
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4. articulating a guiding vision and principles for the plan area (see Table 1, below, for Gwaii Haanas example), and defining

goals (statements about general direction and intent) and objectives (statements of desired outcomes or observable

changes). Some or all of this work may have been accomplished in Step 1, above; and

5. an assessment of the risks of what might go wrong during the planning process (e.g., conflicts, delays) and possible

contingencies.

Phase 2: Plan development

By the end of this phase you will have:

= developed and implemented a stakeholder engagement strategy

= collected and analyzed a variety of baseline data to inform the management plan with up-to-date information

about the state of the ecosystem (including human activities and socio-economic components)

= forecasted a range of foreseeable scenarios for the plan area, and identified a preferred scenario

= finalized and approved a comprehensive management and zoning plan

6. Community and stakeholder engagement

An early step in the plan development phase is to identify the key stakeholder groups whose voices need to be heard in

the planning process, and to develop an engagement strategy for giving these groups meaningful opportunities to shape

the plan. Stakeholders are any groups or individuals whose interests could be affected by marine use plans, such as tourism

operators, commercial and recreational fishing sectors, recreational marine users, conservation groups, research / academic

organizations, marine transportation, local government, and

neighbouring First Nations.

There are two fundamental reasons for including stakeholders
in all stages of the planning process. The first is to ensure that
the plan is informed by the best and most complete knowledge
about the marine environment, how it is used and valued,
where activities take place, and where potential conflicts or
incompatibilities exist. The second is to give stakeholders
a genuine stake in the plan, to establish trust between
stakeholders and decision makers and, ultimately, to produce a

plan that is legitimate (seen as fair and transparent) in the eyes

Stakeholder engagement strategy:

» Who should be involved?
» When should they be involved?
» How should they be involved?

—{Ehler & Douvere, 2009, p. 43)

of those whose understanding of and compliance with the plan will be needed for it to be successfully implemented.

= Firstand foremost, create opportunities for all members of the First Nation community to learn about and provide input to the plan.

= Develop outreach materials (e.g., newsletters, community events) to raise awareness of the planning area and the value

/ need for a management plan.



= In addition to other tools, a stakeholder advisory committee with representation from all key stakeholder groups should

be established to provide regular feedback and consistent lines of communication to these groups (see Box 6, below).
= |f the planning process is a collaborative one with other levels of government, the consultation obligations of these
partners (e.g., Canada, B.C.) will also need to be met.
7. Compiling and mapping data to define and analyze current conditions.

The goal in this step is to gather together as much baseline information as is practical within the constraints of time and
money to develop an objective and up-to-date picture of the current status of the plan area. Questions that need answering
include: What are the characteristics of the marine area? What are the main stressors and drivers of change? How is the area
used and valued by resource users? Where are there opportunities for continued / enhanced sustainable use? Where are there

particularly sensitive or important ecological and / or cultural areas’ that need protecting?
Ehler & Douvere (2009, p. 49) distinguish three general categories of information that will be relevant:

1. species and habitat distributions
2. spatial information about human activities; and
3. oceanographic and other physical environmental features (e.g., bathymetry, currents)

And the main sources for this information:

= local knowledge

= scientific literature;

= expert scientific opinion or advice;

= government sources;

= field research (expensive and time-consuming; should be kept to a minimum until critical knowledge gaps have been identified).

Examples of research products to inform management plans include:

= Biological inventories / Ecological assessments. For example:

— Ecological Overview and Assessment Report for the Anuniagvia nigigyuam MPA Area of Interest (Chambers &

MacDonnell, 2012).
= Spatial analyses (use studies) and mapping for marine spatial planning.

— See the MaPP Marine Planning Portal to view the spatial plans for the Haida Gwaii, North Coast, Central Coast and

North Vancouver Island sub-regions.
= Traditional use studies. For example:
— Haida Marine Traditional Knowledge study (Haida Nation, 2011a, 2011b, 2011¢)
= Market analyses. For example:

— Haida Gwaii Marine Market Sector Analysis (Gardner Pinfold Consulting, 2010).

’See Ehler and Douvere (2009, p. 51), Table 4: Criteria for identifying ecologically or biologically significant marine areas.
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Note: Where knowledge gathering is done for a group of nations, mechanisms will be needed to address confidentiality (of an

individual Nation's information) and accessibility (how individual Nations can easily access their own information).

8. Forecasting and analyzing future scenarios

This step involves envisioning future scenarios for the plan area based on (a) current trends and (b) different management
interventions, and identifying the preferred scenario considering the goals and objectives that were identified in the Initiation
phase. This is by no means a precise science, but it is important to think about the consequences of management actions (or

inaction) over time, and how different objectives may need to be balanced in order to reach a preferred outcome.

= Based on the data gathered and analyzed in the previous step, forecast what human activities and oceanographic

conditions can be expected to look like in 5-10-20 years under a status quo management scenario.

= Consult with stakeholders to ask what they envision for their sector (or simply themselves) at some point in the future to

help determine what future demands on the ocean space could be.

= Develop scenarios of what the future could look like when strategies are implemented to meet various objectives; how do

those scenarios change when some objectives are prioritized over others?

9. Preparing and approving the management plan

Once a preferred scenario has been identified, the final step in Phase 2 is to develop and approve the management plan, which
details the specific management measures that will be taken to reach the desired future. This will typically include a spatial or
‘zoning’ plan that specifies what activities will be permitted, where, and under what conditions. “The intent of the zoning plan
is to achieve key ecological and cultural objectives while minimizing socio-economic impacts” (Canada & Haida Nation, 2018, p.
29). In the case of a management plan for an entire marine region, the zoning plan will include zones for protection that could
subsequently be designated as MPAs. MPA management plans will often have zoning plans too, which differentiate areas that
will be subject to greater or lesser restrictions on allowable activities.® All National Marine Conservations Areas (NMCAs), for
example, must include both strictly protected zones and sustainable use zones. Before the plan is formally approved by the

relevant autharities (First Nations' leadership; government Ministers) it should be shared and explained to stakeholders.

= See Table 1 for a description of the key components in a marine or MPA management plan.

= The management plan is not the last word on how the plan area will be used and managed; its purpose is to provide

direction and a starting point for ongoing decision-making, learning, and management planning.

= Once a draft management plan is developed it can be evaluated (e.g., through socio-economic and cumulative effects
analyses; multiple accounts analysis) to identify likely impacts, costs and benefits. Both these evaluations and the plan

itself should be shared with stakeholders.

The final step is formal approval and adoption of the plan as well as any associated governance agreements. Whereas the
planning process may have been supported by a framework agreement that established commitments to cooperate,
implementing the plan through ongoing operations will require a more comprehensive agreement that specifies what the roles

and responsibilities of a co-governance body will be and how decisions will be made (and conflicts resolved).

8MPA designations such as Rockfish Conservation Areas that are narrowly focused in terms of objectives and regulatory scope may not
require a zoning plan.



Table 1 outlines the typical components of a management plan for territorial / regional marine use. An MPA management plan
will differ from a territorial plan in some respects — for example, its scope (a narrower set of objectives and strategies) and
authorship (depending on the size and designation type an MPA plan could be co-authored by one or more Nations together
with one or more Crown agencies). However, it will share many of the same components. For local examples of territorial and

regional marine plans, and co-governed MPA plans, see Box 7, below, under Tools and resources.

Table 1. Components of a Management Plan

Vision and Guiding Principles

An overarching vision for the planning area (territory / region / MPA), and the key goals and principles that will guide marine

stewardship decisions. First Nations Principles and language should be incorporated into the plan.

“Managed with innovation and foresight, Gwaii Haanas exists for present and future generations. Its natural
magnificence and rich, living Haida culture contribute to the social, cultural and economic well-being of island
communities and provide exceptional learning and enjoyment opportunities. In Gwaii Haanas, the seamless
interconnection of the land, sea and people is understood and celebrated. — Vision, Gwaii Haanas Land-Sea-
People Management Plan (Canada & Haida Nation, 2018).

Planning Context

An introduction to the Nation, its people, and the planning area.
= Description of the marine area and the values the Nation(s) derive from it.
= Keyissues, challenges and opportunities

= Jurisdictional context (including territorial assertions) and governance actors and other key players (e.g. DFO, Parks

Canada, Environment Canada, shipping, commercial and recreational fisheries).

= The management plan should consider multiple scales and the links to / implications of other planning processes or
products, commitments, agreements etc. See for example the Kitasoo Spirit Bear Conservancy Management Plan (BC

Parks & Kitasoo/Xai'xais First Nation, 2015, pp. 4—5) and Haida Gwaii Marine Plan (MaPP, 2015b, pp. 2—4).

Management Direction

This is the core of the management plan, giving detailed descriptions of management objectives and the strategies that
will be used to achieve them. This section will also explain the governance context for management. If a co-governance
agreement has already been reached it will be referenced here together with any necessary clarification regarding the role

of joint decision-making bodies in the management of the MPA.
= (onsiderationis given toall uses and activities within the planning area (in line with an ecosystem-based management approach).

= Toaccount for inland activities that can affect the marine environment, marine planning could be combined with land
use planning or expanded to include areas / activities of direct marine influence. For example: the Haida Gwaii Marine
Plan is intended to complement the existing Strategic Land Use Agreement between the CHN and the province of
B.C. (MaPP, 2015b, p. ii), and the Central Coast Marine Plan considers “the uses, plans, zones, tenures and legal

designations that are in place on the land adjacent to marine areas and the seabed” (MaPP, 20153, p. vii).
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= Objectives can be organized in different ways. For example: The Haida Gwaii Marine Plan organizes objectives around
eight "key subject areas’, including Governance, Cultural values, and Human well-being (MaPP, 2015b, p. vi). The
Da’'naxda’xw / Awaetlala Marine Use Plan organizes objectives into two tiers. In Tier 1 are the Nation’s ‘fundamental
objectives’ (conserve culture and heritage; conserve environment and natural resources; meet FSC needs). In Tier 2 are
additional objectives that will be considered only once the Tier 1 objectives have been addressed (see Da'naxda’xw/

Awaetlala First Nation, 2014, p. 19).

Examples of marine activities and spatial issues to be addressed in the management plan:

= Commercial fisheries = Renewable energy

= Recreational fisheries = Climate change mitigation and adaptation
= Traditional (FSC) fisheries and marine harvesting = Governance

= Seafood processing = Monitoring and enforcement

= Shipping = Cumulative effects

= Marine research = Economic development

= Aquaculture = Traditional, cultural and heritage resource

= Tourism and recreation

Spatial Zoning Plan

The zoning plan maps an entire planning area into spatial units with associated objectives and recommended uses and
activities. For example: Gwaii Haanas NMCAR and Haida Heritage Site Zoning Plan (Canada & Haida Nation, 2018, pp. 32—
33); Central Coast Marine Spatial Plan (MaPP, 2015a, Chapter 6).

= Thezoning plan determines where restrictions on certain activities will be required and will thus clarify where cooperation
with other government organizations will be needed to legally define, communicate and enforce restrictions.

= Forexample: The regional marine use plans for the four MaPP sub-regions use a common Zoning Framework with three

zone types:
— ageneral management zone (GMZ), in which a range of sustainable uses and activities area allowed;

— Special Management Zanes (SMZ), which are allocated to specified priority activities (such as aquaculture or

renewable energy); and
— Protection Management Zones (PMZ), in which conservation is the primary objective (see MaPP, 2015a, pp. 56—
57).
= The zoning plan, and specifically the designation of PMZs / protected areas, will guide subsequent decisions within the

Nation and with other governance actors about designating MPAs.

= Some MPA management plans will include a zoning plan too, depending on the type of designation. Canada's National
Marine Conservation Areas Act, for example, stipulates that all NMCAs must include at least two zones: a fully protected
or 'no take’ zone; and a sustainable-use zone, in which activities such as fishing will be permitted as long as they are

compatible with conservation objectives (Canada, 2002 sec. 4.4).
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Implementation & Monitoring

= Priorities and strategies for implementing the plan, including:

developing partnerships with crown agencies, industry and other groups
ongoing engagement with community and stakeholders
securing funding

identifying capacity needs and how they will be addressed

= Prioritize strategies and, if possible, describe potential funding scenarios. For example, a best-case scenario with full

implementation supported by adequate resources, and alternative scenarios if fewer resources are available.

= Territorial plans that are developed jointly with the Crown may be supported by separate implementation agreements,
as is the case with the four sub-regional marine plans developed through MaPP (CCIRA & BC, 2016; Haida Nation & BC,
2016a; Nanwakolas Council & BC, 2016; NCSFNSS & BC, 2016).

= Criteria for monitoring and evaluating implementation should be established during the plan development, not after.

Develop indicators for:

EBM monitoring: what is the current state and trends of ecosystem components (including human activities and key

species and habitats)?

Performance / implementation monitoring: is the management plan being implemented? (“Are we taking the steps

we said we would?") and is it effective (“Are the steps we are taking actually working to reach our objectives?”).

= Through plan implementation and performance and status monitoring managers and decision makers create a feedback

loop to inform ongoing learning and adaptation of management plans, priorities and strategies.

Compliance and Enforcement

= In some plans this section is included under Management Direction.

= |dentify tools and strategies to encourage compliance and communicate / explain non-compliance with policies and

regulations.

= |dentify enforcement tools available through applicable laws (e.g., warnings, violation tickets, formal charges).

= Highlight importance of enforcement capacity and cooperation / coordination between enforcement autharities (Crown

and First Nations).

Funding, Capacity Building

= Identify key capacity needs for implementation, and funding strategies.
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Phase 3: Plan implementation

The implementation phase of management planning is ongoing and iterative and involves putting the management plan into
action through operational activities. Not all of these activities are directly related to management planning and are therefore
described in more detail in Section 4: Operations. Likewise, the development and implementation of co-governance agreements,
which is of central importance to successful plan implementation, is the subject of Section 5: Co-governance agreements and
Decision-making structures. Operations do also play an important and direct role in ongoing management planning, however.
Through monitoring of activities in the plan area (including compliance with rules and regulations), as well as continuing the
work of collecting and gathering ecological and socio-economic data begun in Step 7, operations provide feedback to managers

on how well management actions are working, and how they may need to be modified or adapted to changing circumstances.

10. Adaptive management

“Adaptive management is a formal process for continually improving management strategies by learning from the outcomes
(results) of ... monitoring and evaluation” (BC Parks & Kitasoo/Xai'xais First Nation, 2015, p. 49). There are two types of

monitoring that relate to adaptive management:

1. Assessing the ecological state of the plan area, and

2. Monitoring the performance of management measures against objectives (only objectives stated in unambiguous,

measurable terms can be objectively evaluated).

It is through monitoring and evaluation that resource managers are able to learn from experience. It is important to recognize,
though, that information will never be perfect, and that monitoring and adaptive management should be conducted with
transparency and in a spirit of cooperative learning: ongoing stakeholder engagement is a central part of this process, and of
planimplementation generally (Berkes, 2004). Effective monitoring is difficult, costly, and time-consuming, but without it there
is no way of knowing what impact the management plan is having (nor, in the face of criticism, a strong argument for why the
costs of management interventions are warranted). Err on the side of quality rather than quantity when selecting monitoring
indicators, with priority given to indicators that can tell you something about (1) the extent to which key objectives are being
met, (2) the condition of the most important ecological and social values identified in the plan, and (3) conflicts or controversies

concerning management plans and actions and how they can be resolved (Ehler & Douvere, 2009, p. 91)

= See Ehler and Douvere (2009, p. 88) for characteristics of good indicators (measurable, concrete, cost-effective, etc.).
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Box 6. Engagement tools

Effective stakeholder engagement promotes trust and respect between decision makers and stakeholders and
contributes to a transparent and credible planning process. A variety of engagement tools should be used to ensure
that planners obtain the input they need, and that stakeholders — who will have different levels of interest and ability to

participate — have meaningful opportunities to learn about and lend their voices to the process.

Multi-stakeholder advisory bodies

Advisory bodies bring together a group of people with a range of backgrounds and expertise representing the
main interests at stake in the marine area. Members could be formal representatives of their sectors, with explicit
responsibilities to consult with and convey information between their sectors and the advisory group — see for example
the Race Rocks MPA Advisory Board Terms of Reference (DFO, 2010b); or they could simply provide insights into the
interests of that group without speaking on behalf of others in any official capacity — see for example the Gwaii Haanas

Advisory Committee Terms of Reference (Parks Canada, 2014b). Advisory bodies are:

1. inclusive of both government actors and non-governmental stakeholders;

2. iterative, rather than one-time events (advisory bodies require a significant commitment from both members and

managers; members are often compensated for their time);

3. deliberative, meaning participants do not simply state their positions on issues, but engage in constructive
dialogue; and

4. aim to produce consensus-based recommendations for decision makers.

Advisory badies have become a key engagement tool for MPA and marine management processes for a number of

reasons. They are relatively efficient from the perspective of planners, providing them with a diversity of perspectivesin

a single setting, and lines of communication to multiple stakeholder groups. And from the perspective of stakeholders

they offer an opportunity not only to shape the final management plan in a meaningful way but also to inform and learn

from other stakeholders who may have different and potentially competing views.
Examples:
= Gwaii Haanas National Park Reserve, National Marine Conservation Area Reserve, and Haida Heritage Site Advisory
Committee — Terms of Reference (Parks Canada, 2014b).
= Central Coast Marine Plan Implementation Advisory Committee — Terms of Reference (MaPP, 2017).

= Hecate Strait / Queen Charlotte Sound Glass Sponge Reef Area of Interest, Pre-designation Stakeholder Advisory

Committee — Terms of Reference (DFO, 2010a).
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https://www.pc.gc.ca/en/pn-np/bc/gwaiihaanas/info/consultations/consultatif-advisory/mandat-terms
http://mappocean.org/central-coast/advisory-committee/
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Sector-specific meetings

For MPAs or marine planning areas thatare large and / or heavily used, a multi-stakeholder advisory committee
alone will not be adequate to the task of engaging all interest groups. In these cases, bilateral meetings with all
or some sectors / groups will also be necessary to ensure that all views have been heard. For the designation
of the Gwaii Haanas National Marine Conservation Area Reserve, for example, the planning team held some
70 meetings with members of more than 40 sectors of the commercial fishing industry (by far the largest
stakeholder group in this case), convened a multi-sector fisheries forum with members of the commercial,
recreational and First Nations sectors, and held a smaller number of bilateral meetings with other groups,

including local tourism operators and conservation groups.
Examples:

= For more on the Gwaii Haanas consultation process, which included sector-specific as well as multi-
stakeholder consultations and a number of other engagement tools, see Canada & Haida Nation (2010).
Community meetings / events

Relatively few stakeholders will have the ability and/or the interest to participate on an advisory committee or
even attend a sector-specific meeting but will nevertheless want to be informed about the planning process
and given an opportunity to share their views. Community meetings or events such as Open Houses do not
offer the same detailed exploration of management issue as advisory committees, but they enable planners

and decision makers to share information in a way that is accessible to a large number of stakeholders.
Examples:

= To present and get feedback on the draft Central Coast Marine Plan, Heiltsuk, Nuxalk, Wuikinuxv and
Kitasoo / Xai'xais First Nations hosted open houses, which they advertised on the web, posters in the
community, and through email lists (MaPP, 20153, p. 9).

Other outreach / communication tools

= newspaper articles

= electronic newsletters / email lists

= brochures

= website and/or blog (e.g., MaPP Sub-regional ‘Snapshots’)

= Reports (e.g., Gitga'at State of the Ocean Report)

= planning team participation in community events.


http://mappocean.org/category/snapshots/central-coast-snapshots/
https://coastfunds.ca/wp-content/uploads/2017/01/state-of-the-gitgaat-ocean.pdf

Tools and Resources for Management Planning

= EBM Tools Network (webinars, information emails, discussion listserve).
= SeaSketch marine planning tool

— The partners in the Marine Plan Partnership Initiative (MaPP) used this tool to develop the MPA Network SeaSketch
Portal, an online mapping and data viewing tool designed for collaborative planning. The Portal will allow managers
and the public to view and analyze more than 250 data layers (the portal includes confidential information that is not
accessible to the public) to inform discussions and decisions related to designing a network of MPAs for the Northern

Shelf bioregion (MPA Network, 2020b).
= MARXAN

— MARXAN is a 'decision support tool" that can be used to design protected areas (or networks) that account for many
competing ecological and sacial objectives. MARXAN has been used in a number of planning processes on the Pacific
coast, including the Gwaii Haanas NMCA Reserve, the B.C. Marine Conservation Analysis project, and the MaPP

initiative (VARXAN outputs were inputs to the MPA Network SeaSketch Portal, described above).
= The Firelight Group

— Management planning, Indigenous Knowledge study, and GIS experience with First Nations communities.
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https://www.octogroup.org/EBMTools.html
https://www.seasketch.org/home.html
https://www.seasketch.org/#projecthomepage/59767c74bac2eb558ded3d9c/about
https://www.seasketch.org/#projecthomepage/59767c74bac2eb558ded3d9c/about
http://marxan.org/
https://bcmca.ca/
https://firelight.ca/

Box 7. First Nations and Joint First Nations-Crown Management plans

High level strategic plans

= Haida Gwaii Marine Use Plan Discussion Paper — Towards a Marine Use Plan for Haida Gwaii (CHN, 2007).

Territorial marine plans
= Gitga'at Marine Use Plan (Gitga'at First Nation, 2011)
« Da'naxda’xw / Awaetlala Marine Resource Use Plan (Da'naxda’xw/Awaetlala First Nation, 2014)

« Haida Gwaii Marine Plan (MaPP, 2015b)

Regional marine plans (Marine Plan Partnership for North Pacific Coast — MaPP)
= Central Coast Marine Plan (MaPP, 2015a)

= North Coast Marine Plan (MaPP, 2015c)

= North Vancouver Island Marine Plan (MaPP, 2015d)

= MaPP Regional Action Framework (MaPP, 2016)

= Pacific North Coast Integrated Management Area (PNCIMA) Plan (PNCIMA, 2017).

MPA Management Plans

= Gwaii Haanas Land-Sea-People Management Plan (Canada & Haida Nation, 2018)

= SGaan Kinghlas-Bowie Seamount MPA Management Plan (DFO, 2019a)

= Kitasoo Spirit Bear Conservancy Management Plan (BC Parks & Kitasoo/Xai'xais First Nation, 2015)

= Tarium Niryutait MPA Management Plan (DFO & FIMC, 2013, Sec. 6)

For examples of management plan frameworks, see:
= PNCIMA Plan, Section 4 — EBM framework

= Tarium Niryutait MPA Management Plan, Section 6 — Management framework.

= Homalco Land and Resource Protocol Agreement — EBM implementation framework (Homalco & BC,
2007, Schedule A). 6
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Q Operations

Overview

The success of MPAs ultimately depends on how well they are implemented through the day-to-day operations that put
management plans into action. Operations include everything from monitoring and enforcement (to ensure that MPA rules
are actually followed), to data collection and analysis, engaging with stakeholders, maintaining equipment, establishing or
strengthening partnerships, and the myriad of administrative tasks necessary to keep all of these balls in the air. Operations
play an important part in ongoing management planning by providing managers with the information they need to determine
how well management plans and strategies are working, and how they may need to be revised. They also relate directly to
the potential benefits — and costs — of MPAs to First Nations (discussed in the Introduction, above). Indigenous peoples have
a unique role to play in the operations of co-governed MPAs, due to their rights and responsibilities for stewardship of their
territories, their presence on the water in remote areas, and their deep cultural and ecological knowledge. By supporting these
roles, MPAs can increase employment in First Nations communities, protect culturally important areas, enhance food security,
and restore Indigenous rights, authorities and responsibilities with respect to marine use and stewardship. In the absence of
effective operations and First Nations capacity to participate in them, on the other hand, such benefits will not materialize. This
is a crucial issue for co-governance and is not limited to MPAs, of course: in any context, true co-governance is not achieved
through agreements and plans alone (though these are important); it also requires that First Nations are able to fully participate
in their role as governance actors and resource managers. A Nation's capacity for operations needs to be taken into account,
therefore, when considering possible MPA designations in the Nation's territory and what this would mean from an operational

/ implementation standpoint.

Organizational Structure

“[We]... thought that the best way to ensure that our resources were being looked after was to set up the Gitga’at
Guardian program so that we are always out on the water and we are able to see things that are coming. We want
to have staff and equipment that are able to respond should there be any incident that requires us to be out on the

water to protect what we have” (Coast Funds, 2019).

For many First Nations, participation in MPA operations will be driven by their existing Guardian programs, established to
address longstanding concerns about inadequate oversight of marine activities — especially commercial and recreational
fishing — in their territories. Guardians have gone a long way to filling this gap, not only by putting trained people on the water
but by bringing greater cultural and local knowledge to this role. Guardians represent an invaluable resource to their Nations
and carry more credibility with First Nations communities than their counterparts in other government agencies (CCIRA, 2016).
While Guardians are well positioned to fulfill many of the operational needs of an MPA, doing so may require new investments

to expand and strengthen these programs.

A First Nation will also need to decide how it wants to organize MPA operations within its overall governance structure. This
will determine how operations are directed and resourced, how MPA staff receive mandates and support from the Nation's
leadership,and how they engage with the wider community. lllustrated in Figure 5, for example, the Heiltsuk Nation's stewardship

activities are organized within an integrated resource management department (HIRMD), which in turn is connected through a

49



50

Board of Directors to the Nation's elected and hereditary leadership as well as to the community at large. Creating the HIRMD in
2010 strengthened Heiltsuk ability to work with government agencies, make efficient use of resources, and effectively engage
with and receive input from the Heiltsuk community. Within a structure such as the HIRMD, MPA operations could constitute
a standalone department, or be integrated into an existing stewardship department such as the Heiltsuk Aquatics department
(see Figure 5). If an MPA designation is accompanied by adequate resources for implementation it could even be a catalyst for
a Nation to expand a department that has a relatively narrow scope of operations — limited to fisheries management, typically
— into @ more comprehensive resource management department in which MPAs are just one part of its operations.

Heiltsuk Tribal Council Hemas Council
(elected leadership) (hereditary leadership)

R SR

HIRMD Board of Directors
;\ ,% Aquatics Department
R Manager, Assist.
R Manager

Director Guardians

Departments

Figure 5. Heiltsuk Integrated Resource Management Department (HIRMD).

Operational Activities and Capacity Requirements

The nature and extent of activities and associated capacity requirements for undertaking MPA operations will depend on the

scope and objectives of each MPA, but typical operational activities include:

= Data collection, observation and monitoring: Data collected by Indigenous Guardians and through other research is used
to inform decisions regarding MPA management, enhance knowledge of the marine area (including cultural elements) and
evaluate progress towards MPA management objectives. This work enables adaptive management, “a formal process for
continually improving management strategies by learning from the outcomes (results) of the monitoring and evaluation”
(BC Parks & Kitasoo/Xai'xais First Nation, 2015, p. 49).



Program evaluation: Based on the feedback received through a formal monitoring program and/or anecdotal observations,

evaluation and revision of MPA management strategies and objectives is an ongoing operational task.
Habitat restoration: for example, eradication of invasive species, clean-up of contaminated sites.

Fisheries management: although some MPAs may prohibit fishing altogether, many will include at least some areas in

which commercial, recreational and/or Aboriginal FSC fishing and other forms of marine harvesting are permitted.
Equipment installation and maintenance: unglamorous in the eyes of funders, but without it all other activities will grind to a halt.

Communicationand engagement: ongoing engagement with community and stakeholders toinform MPAimplementation;
developing communication strategies and products to build awareness of the protected area (its purpose, achievements,

etc.) as well as the First Nation and its rights and responsibilities with respect to marine stewardship.

Policy development: for example, visitor / tourism policies; resource use protocols (for Indigenous as well as non-

Indigenous resource users).

Governance: participation at technical, management and leadership levels in deliberations, decision-making, and joint

technical work.

Partnerships: developing or strengthening partnerships with Crown agencies, neighbouring First Nations, and other

groups to support MPA implementation.
Economic development: working with businesses and organizations to promote sustainable economic opportunities.

Fundraising and capacity building: identifying needs and securing the funding / resources to address them.

These activities point to the breadth of human, organizational and material requirements needed by First Nations and their

governance partners to effectively implement an MPA. By far the most important resource for any organization is its people

and the skills they bring to their work. “First Nations can only achieve effective governance with the right human resource
capacity in place” (NCFNG, 2009, p. 40).

Key skills for MPA operations include:

Technical skills. First Nations Guardians and other stewardship staff are on the front line of MPA operations and will need

training in a wide variety of areas (see Box 8). Technical skills include:

— Oceans research and analysis. (e.g. inventaries / surveys and baseline studies; data-gathering and processing)
— Interviews (e.g., with stakeholders, resource users, knowledge holders)

— Traditional use studies

— GIS/ mapping

— Equipment installation and maintenance (trades)

— Ecosystem and habitat restoration (biologists and ecologists)

— Monitoring & Enforcement (Guardians, trained and authorized)

Leadership and management skills: Nations will need management and leadership personnel with the professional
training to undertake MPA operations and, more broadly, take control of resource management in their territories (NIFI,
2019a). "The knowledge and skills First Nation public servants require to do a good job are varied and extensive ..."

(NCFNG, 2009, p. 39). Management and leadership skills include:



— Project management and evaluation; administration

— Strategic planning, succession planning, risk management

— Financial / asset management, fundraising

— Land and marine use planning

— Knowledge of aboriginal law in Canada

— Negotiation and intergovernmental relations, including collaboration with other First Nations governments
— Community relations: ability to inform and involve the whole community, plan and lead outreach events
— Professional development and coaching for other staff.

— Mentoring and youth leadership

— Communications and interpersonal skills: communicate with and support program staff, engage with stakeholders
and outside organizations, communicate rights and interests to other levels of governments. In addition to the many
‘hard" (professional) skills listed above, effective leaders also have the ‘soft’ skills to communicate well and build

strong relationships and strong teams.

Box 8.
Indigenous Guardians may need to be trained in a wide variety of areas:

= administration = regulatory issues

= by-law enforcement = relationship building / dispute resolution
= environmental concerns = research / study design

= firstaid certification = risk assessment

= monitoring and data collection = sampling and processing methods

= |eadership and management = stewardship technician

= marine emergency response = vessel operation

= public engagement = white water safety

= radio operation = wilderness survival

£E Stewardship capacity includes the capcity to engage the

community and bring everyone along”

52
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In addition to skilled and trained personnel, the effectiveness and sustainability of MPA operations requires the material and

organizational resources for staff to do their jobs and that, not tied to one person, ensure program continuity when staff change:

= Equipment: e.g, boats and vehicles, survey equipment, computer equipment (including for secure information storage

and management), communication materials (e.g., website, brochures, signage).
= Facilities: e.g,, offices, field cabins.

= Governance infrastructure: an organizational structure (see above), enabling laws, and co-governance and supporting

agreements.

= Guidance documents: e.g, management and implementation plans; fundraising strategies; internal communications
plans, and communications protocols/strategies for use with stakeholders and resources users as well as between the

operational and political levels of government.

= Long-term funding (see Section 6, below).

Challenges

There are a number of barriers that may need to be overcome in order for Nations to implement MPA operations effectively.
The first and most obvious is the fact that MPAs are not generally well funded, and most nations will not be in a position to
absorb the additional capacity requirements that a new MPA imposes. Many Nations are already struggling to secure adequate
and stable funding to support their existing Guardian programs, which are likely to be at the core of any future MPA operations.
Designating a new MPA in their territory without adequate implementation funding will simply widen this gap. Indeed, one
concern with MPAs is that they will create a drain on skilled individuals in the community and draw people away from other
critical roles. Conversely, without reliable long-term funding, Nations will struggle with staff retention, further diminishing their
management capacity and increasing annual training costs (NIFI, 2019a). It can be hard to find good people, and even harder
to keep them — especially in remote communities. Indigenous groups are forced to compete for talent in a job market where

others (e.g. industry or government) can often guarantee more security, higher wages, and benefits packages.

£ €& Sometimes more capacity can be more trouble than it's worth. Prioritizing is the key..

doing good work planning and project management, and knowing when to say No.”

Most First Nations governments are small, with a lot on their plates, and MPAs are just one policy issue among many calling on
finite leadership, technical expertise, time, and money. For example, a recent report found that because many nations did not have
the internal capacity to engage in government-lead freshwater governance initiatives they were compelled to rely instead on costly
external expertise to effectively represent their interests at these tables (CIER, 2016). MPA co-governance poses the same challenges:
to be successful, First Nations need funding and other resources and the internal capacity to effectively use those resources. Even
capacity gains, such as additional staff for a stewardship department, or funding for a new MPA planning process, come at cost
by placing more demands on managers to recruit, train, supervise, and manage multiple commitments. Capacity building, which is
discussed in more detail in Section 6, needs to be viewed as an incremental process, therefore. It isimportant to plan carefully and add

capacity gradually. As an example, Box 9 shows the priorities for capacity building that the Gitga'at included in their Marine Use Plan.
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Another key challenge for First Nations when it comes to managing their marine territories is the lack of authority to enforce
rules that are putin place under federal or provincial laws. Despite a Nation's Guardians being present on the water much more
often than government counterparts (e.g., DFO's C&P officers), most Indigenous Guardians are not authorized to prosecute
violations of federal or provincial laws — they can report violations, but Crown officers often do not or cannot follow up on these
reports (NIFI, 2019b, 2019a). A recent review by the National Indigenous Fisheries Institute (NIFI) found that in the context
of fisheries management not all Nations want to take on the responsibility of monitoring and enforcing federal regulations,
but others would like their Guardians to be able to do so and have called on DFO address this issue (NIFI, 2019b, 2019a).
Using Guardians to complement its enforcement efforts would be in DFQ's interests, too, and a review of the department's

Compliance and Enforcement program has recommended this as a best practice.

Box 9. Gitga’at Marine Use Plan — Capacity-building priorities for plan implementation (Gitga'at First
Nation, 2011, pp. 37-38)

= Governance: leaders and staff need to provide guidance, ensure rights and title are taken into account.

= Communication: improve internal and external communication; provide opportunities for community / stakeholders

to become informed about / involved in implementation.

= Representation: capacity to engage effectively in negotiations with other levels of government and stakeholder

organizations.

= Management /Operations: capacity for monitoring and other stewardship activities, including relationship building

with counterparts in other government organizations.

Tools and Resources

= Indigenous Guardians Toolkit. https:/www.indigenousguardianstoolkit.ca/ (also see Box 10, below).
= Indigenous Guardians Program. https:#/www.ilinationhood.ca/our-work/guardians/

= (oastal Guardian Watchmen Support.

https:/coastalfirstnations.ca/our-environment/programs/coastal-guardian-watchmen-support/
= On-the-ground Indigenous Stewardship Programs Across Canada - Inventory Project (Peachey, 2015).
= Stewardship training programs:

— Vancouver Island University (VIU) Stewardship Technician Training. Since 2013 VIU has worked with the Coastal
First Nations (CFN), Nanwakolas Council and others to design and deliver technical training programs that are
tailored to the needs of participating Nations. The program, which provides training in subjects such as compliance,
archaeology, boat safety, and cultural awareness, is typically delivered as 14 courses (4-8 days each) over a two-
year period. Courses are co-taught in community by VIU or third-party educators and experts from the participating
Nations. Because courses are delivered to cohorts of about 16 students, Nations would need to coordinate with other

Nations or an aggregate group to participate in the VIU program (see Program Brochure).


https://www.indigenousguardianstoolkit.ca/
https://www.ilinationhood.ca/our-work/guardians/
https://coastalfirstnations.ca/our-environment/programs/coastal-guardian-watchmen-support/
https://www.indigenousguardianstoolkit.ca/sites/default/files/Community%20Resource_Final%20Report%20with%20Profiles%20March%2027%202015_1.pdf
https://aboriginal.viu.ca/training-available-in-communities
https://www.dropbox.com/s/9vz493464ke7bsv/VIU%20Stewardship%20Training%20Brochure.pdf?dl=0

The Indigenous Leadership Initiative (ILI) has partnered with Dechinta Bush University to develop the Indigenous
Guardians Pilot Program, “a training opportunity focused on core skills guardians need to conduct land use planning

and other management projects”

Nations have also sent their guardians to the Justice Institute of B.C. for training.

Box 10.
Nature United’s Indigenous Guardians Toolkit: Tips for Getting Started

1.

2.

Get clear on why you want and need a Guardian program and what issues or priorities you are trying to address.

Consider the real-world context you will be building your program in — a SWOT analysis can help you to do this

(SWQT - strengths, weaknesses, opportunities and threats).

Get community leaders and other community champions involved with the Indigenous Guardian program right from

the start to build awareness and support for the program.

Reach out. Build a network of program allies that can support and strengthen the work you are doing in various ways

and in different forums — think community, government, private sector, researchers, philanthropy, etc.

Reach out to established Indigenous Guardian programs in other places to learn from their experience, create
excitement around your program, and save yourself time and money you might otherwise spend re-inventing the

wheel.

Don't wait for everything to be 100% in place to get going. Just get started and build on the experience, capacity and

momentum you've built up implementing other initiatives.
Root your program in a few well-run initiatives before scaling up too fast.

Be creative, even in the face of budget constraints, and get Indigenous Guardians out on the lands and waters by

any and all means.

Know that building a program takes time, effort, patience and persistence. Help community members understand
what it takes to do this work, share information with them, and encourage them to walk the path with you as you

develop the program.

Reference: “The Indigenous Guardians Toolkit” https:/www.indigenousguardianstoolkit.ca/chapter/start-indigenous-guardian-

program.
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https://www.indigenousguardianstoolkit.ca/chapter/start-indigenous-guardian-program
https://www.indigenousguardianstoolkit.ca/chapter/start-indigenous-guardian-program
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Co-Governance Agreements and
Decision-Making Structures

Overview
To recall, the definition of co-governance used in this report is:

Nation-to-nation, government-to-government arrangements that support recommendations and decision-making,
authorities, responsibilities, laws and jurisdictions being exercised collaboratively for the purpose of finding

agreement and working together on planning, management, conservation, and monitoring and enforcement.

Agreements between First Nations and Crown governments provide the legal basis for co-governance. They are a core element
of successful MPA planning and management, enabling parties to work together for the long-term protection, conservation and
management of a marine area. More broadly, co-governance agreements can also be viewed as a path towards conflict resolution
and enhanced co-operation in the absence of comprehensive treaty agreements. For Nations engaged in treaty negotiations, MPA
co-governance through formal agreements can be an interim step towards final treaties (although agreements should be written

so as not to prejudice or be treated as a substitute for treaty negotiations (see Agreement Template, sec. 2.2).

The strongest MPA Co-Governance agreements are founded in both Indigenous and Crown laws. For example, the 2010 Gwaii
Haanas Marine Agreement and 1993 Gwaii Haanas Agreement are authorized by the Council of the Haida Nation (CHN), under
the Constitution of the Haida Nation, and by the Ministers of Environment and DFO (in the case of the Marine Agreement)
on behalf of the Government of Canada (see Canada & CHN, 1993, s. 8.1, 2010, s. 9.1). There is a recognized challenge in
basing agreements on a First Nation’s laws, since many traditional laws are undocumented or have been lost due through
the imposition of the Indian Act. Gradually, however, and with the support of programs such West Coast Environmental Law's
Project Re-law, First Nations are re-asserting their laws and turning them into legal documents that will be able to inform and

strengthen future co-governance agreements.

Co-governance agreements have two important functions. The first is as a document for parties — one or more First Nation
governments, and one or more Crown agencies — to articulate a shared commitment to collaboration and the guiding principles
by which they will work together. The second is to establish and empower a structure for decision-making and implementation by
which these commitments will be putinto practice. This section will address some of the key issues that should be considered when

designing and negotiating co-governance agreements, and the main components that are typically included in such agreements.

First Nations laws and values

“The respective laws and traditions of partner First Nations hold them responsible for ensuring that their
territories, including marine areas and the wildlife and resources within them, are sustainably managed and that

their unique cultures, founded in healthy terrestrial and marine ecosystems, flourish” (MPA Network).

Co-governance within First Nations' territories remains largely uncharted in B.C. There is still a great deal to learn about what
works, and no reason to consider existing examples of co-governance as the last word in how agreements and decision-
making structures should be designed. As more First Nations assess their needs and expectations with respect to decision-
making in their territories, and negotiate and implement co-governance agreements with Crown partners, there will continue

m

to be lessons learned and improvements made. “The only barrier is keeping our thinking 'in the box;" said one of the participants


https://www.wcel.org/program/relaw
https://mpanetwork.ca/bcnorthernshelf/about-mpas/
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Figure 6. Gwaii Haanas: a winding path towards MPA co-governance.

at the November workshop. It is also unnecessary to view co-governance as the product of a single agreement. While this
section will be focused primarily on the principles and components of comprehensive MPA co-governance agreements,
there are additional agreements that First Nations can develop with Crown government or other partners to support MPA
implementation and co-governance — some of these different types of agreements are briefly outlined next. It is possible to take a
staged approach to co-governance, in which supporting agreements are developed as a planning process proceeds and a Nation's
needs with respect to partnerships become clear. This could start, for example, with a Tier 1 agreement with neighbouring First
Nations to support a coordinated approach to MPA planning. Cooperation with Crown partners could then be initiated through
a framework agreement that sets out in broad terms the scope for cooperation and establishes a structure for joint decision-
making. Later, a more comprehensive agreement can be developed to set out specific objectives, roles and responsibilities for
co-governance bodies. The best-known example of protected area governance in Canada, Gwaii Haanas, is illustrative of the long
(and sometimes winding) path that First Nations may need to take to establish protected area co-governance as the status quoin
its territory. Figure 6 highlights just some of the milestones that were reached over more than three decades in working towards

a comprehensive co-governance arrangement for both the terrestrial and marine components of Gwaii Haanas.

Co-governance and Supporting Agreements for MPA Planning and Management

Framework agreements

Framework agreements set out the terms for a government-to-government relationship and joint decision-making with respect
to some issue or set of issues (not necessarily MPA-specific). Framework agreements establish a structure for joint decision-

making in a context of overlapping and potentially contested assertions of decision-making authorities and responsibilities.
For example:

= "Letter of Intent to collaborate,” to initiate the Marine Plan Partnership for the North Pacific Coast (MaPP) (see CFN et al., 2011).

= A 2011 Reconciliation Protocol between the Kitasoo / Xai'xais, Heiltsuk, Nuxalk and Wuikinuxv and B.C. established “a

bridging step for reconciliation of their respective rights and interests” (CCIRA & BC, 2016).

= Reconciliation Framework Agreement for Bioregional Oceans Management and Protection, between Canada and 13

Coastal First Nations (see Pacific North Coast Nations & Canada, 2018).

= Reconciliation Framework Agreement for Fisheries Resources, between the Great Bear Initiative Society and Canada (DFO)
(see GBI & Canada, 2017).
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Tier 1 agreements

Tier 1 (First Nation to First Nation) agreements are used to formalize cooperation and establish aggregate organizations
through which members Nations can pool resources and share technical support (e.g., data analysis for mapping and other

aspect of marine planning), as well as to amplify their collective voice in negotiations with other levels of government.
For example:

= Central Coast Indigenous Resource Alliance (CCIRA) Declaration and Terms of Reference (see CCIRA, 2018).

MPA co-management agreements

Agreements for the joint management of a specific MPA.
For example:

= To coincide with the designation of the Gwaii Haanas NMCA Reserve, the 2010 Gwaii Haanas Marine Agreement builds on
the 1993 Gwaii Haanas Agreement to expand the responsibilities of the Archipelago Management Board (AMB) from the

terrestrial National Park and Haida Heritage Site into the marine environment (see Canada & CHN, 1993, 2010).

= SGaan Kinghlas-Bowie Seamount Memorandum of Understanding between Canada (DFO) and the Haida Nation, signed
ahead of the planning phase for this MPA (see Canada & CHN, 2007)

Management plan implementation agreements
Once sub-regional marine plans were completed through the MaPP process, in 2016, the First Nations in each sub-region
signed implementation agreements with the province.

For example:

= North Vancouver Island Marine Plan Implementation Agreement (Nanwakolas Council & BC, 2016).

Other supporting agreements

= Funding agreements: The MaPP planning process was initiated with funding support established through an MOU
between the MaPP partners (B.C. and First Nations) and TIDES Canada, a charity (see BC et al., 2011).

= Protocol agreements: legally enforceable agreements that establish formal relationships between a First Nation and
anyone wishing to conduct commercial operations within the Nation's territory (e.g., recreational fishing service providers,
tourism operators, hunters). They can be used to address a variety of topics (see Box 11) and are negotiated directly with
proponents to outline a process for engaging and sharing information, and to clarify the roles and responsibilities of the
parties to the agreement. It can be an asset for a First Nation to have protocol agreements in place before entering into

co-governance negotiations with other levels of government. For example:

— The Kitasoo/Xai'xais Stewardship Authority requires anyone wishing to conduct business in Kitasoo/Xai'xais

territory to apply for a protocol agreement with the Nation.

— Province of B.C.: Guidance and resources for proponents wishing to engage with First Nations.®

°The provincial government is not directly involved in developing or negotiating protocol agreements but supports their development.


https://klemtu.com/stewardship/planning/protocol-agreements/
https://www2.gov.bc.ca/gov/content/environment/natural-resource-stewardship/consulting-with-first-nations%5d

= Monitoring & Enforcement protocols or agreements:

— to facilitate the implementation of their sub-regional marine plan the Kitasoo / Xai'xais, Heiltsuk, Nuxalk and
Wuikinuxv First Nations (collectively the Central Coast Indigenous Resource Alliance) have suggested the possible

need for an MOU to establish a tripartite (First nation — Federal — Provincial) enforcement network.

— DFO and the Maa-nulth First Nations have a draft communication protocol for cooperative enforcement of

Maa-nulth fisheries, as does the Nuxalk Nation.

— Nuu-chah-nulth Nations have developed protocols amongst themselves to authorize fishing within each other's

territory, and to provide support to those who fish with such permission.

Box 11. Examples of topics that can be addressed in Protocol Agreements

Training and capacity building Guest limits

Employment Number of use days
Information sharing Access to cultural sites
Code of ethics Minimum impact guidelines

Operating areas Fee structures and payment schedules for

Timing restrictions commercial use of the territory.
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Co-governance Agreements: Key Issues

Delegated vs. Parallel decision-making

In delegated or ‘joint" decision-making, the parties to a co-governance agreement delegate decision-making responsibility
to a body such as a management board (see Figure 7). Perhaps the best example of delegated decision-making in B.C. is
the Haida Gwaii Management Council, which was established under the 2009 Kunst'aa guu — Kunst'aayah Reconciliation
Protocol agreed to by the Haida Nation and the Province of B.C. to facilitate joint decision-making for the management of the
land and natural resources of Haida Gwaii (see Haida Nation & BC, 2016b). Under a delegated model a body such as the Haida
Gwaii Management Council is authorized by the parties to make decisions on their behalf with respect to a specified area and
scope of issues. From a First Nation's perspective this is the preferred model for MPA co-governance because it constitutes
genuinely shared decision-making. Currently, however, there are no equivalent examples to the Haida Gwaii Management
Councilinvolving either the federal government or MPAs. Existing co-governance models are based instead on parallel decision-

making, in which no actual decision-making authority is delegated to a collaborative body.

A fundamental barrier to delegated decision-making in Canada — and a challenge for co-governance generally — is the fact that
government ministers (of whom there may be several with overlapping jurisdictions within the boundaries of an MPA) have not
historically delegated their decision-making authority to outside parties or bodies. In this context any ‘collaborative’ process is
explicitly advisory in nature, with Ministers reserving the authority to make final decisions within their mandated jurisdiction
(irrespective of the outcome of any joint decision-making process). This is unacceptable to the majority of First Nations in B.C.
who have never ceded control of their territory to the Crown (through historical or modern treaties) and continue to assert
sovereignty and decision-making authority within those territories (Gladu et al,, 2003; von der Porten et al., 2016; P. B. Wood
& Rossiter, 2011). Even agreeing to share decision-making authority and responsibility with Crown agencies may be viewed as

a compromise on their part.

Parallel decision-making is a means of squaring this circle by facilitating joint decision-making while avoiding the need for either
the Crown or First Nations to delegate their authority to outside parties. Potentially, this could be a step towards fully delegated
decision-making in the future. As under a delegated decision-making model, parties establish a deliberative body such as a
management board. In contrast to delegated decision-making, however, this body does not technically make decisions. Rather,
representatives develop decision recommendations. These are then forwarded for independent (i.e., ‘parallel’) approval to the
executive level decision makers of each party (see Figure 7). Under this model both Ministers and First Nations leadership
(Chiefs and Council and/or Hereditary leaders) retain their asserted authorities while effective responsibility for management
(of an MPA in this case) is assigned to senior management-level officials (e.g., stewardship directors) on the management body.
Executive-level decision makers might also meet (e.g., annually or as needed) on an executive body to provide the management
body with direction and to address any disputes that cannot be resolved at the management level, but their role is largely an

oversight one.

Note that the Template Agreement includes a structure for parallel decision-making.


http://www.haidagwaiimanagementcouncil.ca/faqs/

Delegated decision making Parallel decision making
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Mandate and authority
Approval of decision recommendations
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Consensus-based decision
recommendations
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Figure 7. Delegated vs. Parallel decision-making

Mandate and authority

Management Board

Consensus-based decision making

Consensus-based decision-making

One of the defining features of co-governance is that parties strive to make decisions by consensus, meaning that they develop
common positions and only implement decisions that all parties can support. Reaching consensus does not necessarily mean
that each party achieves its preferred outcomes, but that everyone feels their voice was heard and can live with the decision
(Hedley & Willison, 2007). Importantly, consensus-seeking is not simply about searching for a middle ground between two
opposing positions. Rather, it is about "bringing to bear the best information and knowledge in a problem-solving atmosphere”

(Bicego, 2003, p. 28).

On a body such as an MPA management board there should be at a minimum equal representation of First Nation and Crown
governments. However, a consensus-based approach does provide some flexibility (over majority rule) in that all participants
have a veto. In some cases, therefore, First Nations representatives might be the majority on decision-making bodies and/or

there will be agreement to increase First Nations' representation over time as their capacity increases.

Whether in the context of delegated or parallel decision-making, a consensus-based approach needs to be supported by a
strong dispute resolution mechanism that the parties can fall back on when consensus cannot be reached. As shown in the
template agreement (Sections 6 and 7), agreements should (1) commit the parties to work in good faith to reach consensus
decisions, and (2) impose certain steps that a party must take — such as providing written justification for its decision — if
it chooses to act unilaterally (that is, outside the collaborative / consensus-seeking process). Even in the case of delegated
decision-making, at the end of the day Crown and First Nations governments retain the right to act unilaterally within their
asserted jurisdictions if they think it is necessary to do so. What co-governance agreements change is that these parties

commit to meeting before doing so.
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Jurisdictional disputes: agreements to disagree

“While the Heiltsuk, Kitasoo/Xai’xais, Nuxalk and Wuikinuxv have always maintained that we have sovereign right
to rule our territories, other levels of government do not recognize this right. This lack of recognition affects all
Central Coast First Nations’ management and is a considerable barrier to effective management of our territorial
resources” (CCIRA, 2016, p. 12).

Co-governance agreements do not alter the fact that most First Nations in B.C. have not ceded control of their territory to the
Crown. To acknowledge this fact, agreements can take as their starting point an ‘agreement-to-disagree’ on the overarching
issue of jurisdiction and ownership of land and waters in order to work effectively together where their interests do align. One
such example is the so-called ‘parallel text' in the 1993 Gwaii Haanas agreement, which acknowledges (without affirming) the
competing claims of the Haida and Canada to sovereignty in Haida Gwaii (see Canada & CHN, 1993, Preamble). From here, the

agreement then goes on to articulate the parties’ shared interest in protecting Gwaii Haanas.

First Nations may also have unresolvable jurisdictional disputes with other First Nations in relation to a particular MPA (e.g.
two or more Nations claim jurisdiction but for legal or other reasons are unable to recognize the others’ claims). Co-governance
agreements should enable these parties to jointly develop recommendations on a completely without prejudice basis, but
even then, some First Nations may not be comfortable working collectively through a management board. In such cases it will
remain incumbent on Canada to meet separately with the relevant Nations, and to receive and consider recommendations
from more than one governance table (see next section re. bilateral vs. multilateral agreements). In such instances it will be

necessary for agreements to include an explicit and rigorous dispute resolution process.

Bilateral vs. multilateral MPA co-governance agreements

First Nations will need to decide whether they want to enter into bilateral agreements with the Crown; multilateral agreements
with the Crown and other Nations that assert jurisdiction to some or all of an MPA area; or both. An example of bilateral
agreements are the 1993 Gwaii Haanas Agreement and 2010 Gwaii Haanas Marine Agreement, by which Canada (represented
by Parks Canada and DFO) and the Haida Nation co-manage the Gwaii Haanas National Park Reserve, NMCA Reserve, and
Haida Heritage Site. An example of @ multilateral co-governance agreement is the 2018 Reconciliation Framework Agreement
for Bioregional Oceans Management between Canada and 13 Pacific North Coast Nations (the Oceans RFA), which these
parties signed “"to advance a collaborative, coordinated and efficient approach to the governance, management, restoration and

protection of oceans in the Pacific North Coast” (Pacific North Coast Nations & Canada, 2018, p. 1).

First Nations might consider bilateral agreements necessary for two reasons. First, because it is at the level of the Nation
that decision-making authority lies, the right to engage bilaterally with Crown agencies on issues and decisions that concern
its territory should always be explicit. Second, some MPA-related issues and activities (harvesting wild aquatic plants, for
example) will be most effectively discussed and managed at the local / territorial scale. On the other hand, in many if not most
cases MPAs will span the territories of more than one Nation (Gwaii Haanas is unusual in this respect), and many issues and
decisions will be best addressed at the scale of the MPA as a whole. Attempting to co-govern such an MPA through multiple
bilateral decision-making processes would not work well, since each process would in all likelihood produce different — and
potentially conflicting — recommendations for management. Rather than all governance actors (Crown and First Nations)
reaching decisions by consensus, therefore, it would be left to the Crown agency responsible for administering the MPA to

consider all recommendations, and to then make a final decision on its own.
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Figure 8. Linked bilateral and multilateral co-governance structures supported by common bilateral agreements between individual

First Nations and Crown partners.

Some mechanism for multilateral decision-making by all relevant Crown and First Nation authorities is needed, therefore. One
approach is for First Nations to forgo bilateral agreements and enter into a single, multilateral agreement with all parties that
havejurisdiction over all or part of a proposed MPA. Alternatively, an approach being considered by First Nations in the Northern
Shelf Bioregion (NSB) is to develop bilateral agreements, which each First Nation would independently negotiate and sign with
the Crown, that also allow for the possibility of multilateral cooperation when needed. This model establishes a common
structure for consensus-based decision-making by a Nation and Crown partner(s) concerning any MPAs™ in that Nation's
territory. In addition, each bilateral agreement would include provisions for the parties to work together, when appropriate,
with other First Nations (who have likewise signed bilateral agreements) at a multilateral table. This is the model (see Figure 8)
on which the example agreement template is based. In it the basic framework for co-governance is a bilateral one, based on a
government-to-government relationship between Crown and First Nation. In practice, however, much of the decision-making

for MPAs could occur at the multilateral level.

'©The agreement could be created for one MPA, and later amended to add more MPAs and, possibly, more parties over time.
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Components of a Co-governance Agreement

See the example agreement template for further details and example text for each of these components.

Whereas clauses

= Serve as an introduction or preamble to the agreement. Though not necessary, clauses allow the parties to put the central
reasons or important points of context for an agreement up front. This section can include references to Indigenous rights
and authorities, for example. If the Parties have an outstanding disagreement with respect to jurisdiction, this can be

acknowledged here.”
1. Definitions
= The key terms and references used in the agreement, such as management principles and governance structures.
2. Purpose

= An articulation of overarching objectives with respect to MPAs, and the Parties’ intention to establish structures for
consensus-based decision-making. This section can also include clauses to clarify the scope of the Agreement, including
how it should (and should not) be interpreted (agreements are non-prejudicial to treaty rights or title assertions, do not

override existing agreements, etc.).
3. Governance structures

= Adetailed description of the bodies that will be established to facilitate joint decision-making (e.g., executive, management
and technical bodies) and the scope of their activities. Together with sections 6 and 7 this is a very important section of
the Agreement because it defines how in practice the Parties will work together to manage MPAs. This section can also
include agreed-upon guiding principles for joint decision-making, such as respect for First Nations values and laws, using
the best available knowledge and taking a precautionary approach to management decisions, commitment to stakeholder

engagement, etc.
4. Linkages to MPA network planning

= |If applicable, a description of how the activities carried out under this agreement will link to / integrate with broader

(bioregional) MPA network planning.
5. Stakeholder and public engagement

= Statement of intent to provide stakeholders with meaningful opportunities to provide input into the planning and
management of the MPA(s). Under the section on governance structures (above) the agreement should also specify

stakeholder engagement as an explicit responsibility of the management body and/or technical body.
6. Information sharing and decision-making

= This section articulates the mandate from the Parties for consensus-based decision-making and describes in detail
how decisions will be made through the governance structure. Together with the section below on dispute resolution,
this section also describes what is required of the Parties if they intend to reject a consensus recommendation of the

management body.

A well-known example of ‘agreeing to disagree’ with respect to jurisdiction is the so-called parallel text in the 1993 Gwaii Haanas
Agreement (see Canada & CHN, 1993, p. 1).



10.

11.

12.

CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

Dispute Resolution

Aclear and robust dispute resolution process to ensure that courts are not the default forum for addressing disagreements
thatarise, including conflicts between Indigenous and Crown laws. Whereas Parties reserve the right under this agreement
to take unilateral decisions if they deem it necessary, the agreement commits them to work in good faith to resolve

disagreements, and to justify any decisions they take outside the collaborative process.
Management Plan and Annual workplans

The agreement should stipulate a timeframe for developing a management plan and outline the key issues to be
addressed by the plan, guiding principles, and process requirements (e.g., stakeholder engagement). It should also set out

responsibilities for developing annual workplans.
Monitoring, compliance and enforcement

This section should re-affirm Indigenous law(s) as a basis for designating the MPA and enforcing management measures
and include a commitment to support / enhance the role of First Nations in compliance monitoring and enforcement

activities.
Budgets and Resourcing/Funding
All MPA agreements should include a fiscal component.

Co-governance agreements should include funding commitments for Indigenous capacity building, including the

operational funding and capacity to continue ongoing monitoring needs (i.e., long-term commitments).
Review and Amendment
All agreements must be amendable. Include planned / scheduled evaluation of agreements and designations.

General Provisions

PHOTO CREDIT ©SHELTON DUPREEZ, FISHER
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G Capacity Building and Fiscal Sustainability

Overview

It is increasingly well understood in Canada that First Nations have governance authorities and responsibilities in their
territories, and that strong mechanisms for co-governance are needed for making decisions concerning First Nations territories
and interests. This is a very positive development. At the same time, though, increased governance responsibilities place new
demands on Indigenous groups and governments and stretch the capacity of many to participate effectively in making and
implementing management decisions (Wilson-Raybould & Raybould, 2014). Fiscal sustainability and capacity requirements
have been cross-cutting themes in this report, underpinning all of the other key elements, from developing management plans,
choosing the right designation tool, negotiating strong agreements with other levels of government and, finally, implementing
MPAs through ongoing operations. In order for MPAs to be successful not simply as conservation tools but also as strong co-
governance partnerships they need to be backed up with adequate and reliable funding, and Nations must have the capacity
to effectively engage in all aspects of the planning and management process. In reality, these conditions are unlikely to be in
place immediately, and Nations will need to be prepared to advocate for their interests, articulate the value of MPAs and of their
own role in managing these areas, and steadily build their capacity for doing so. This final section begins with a review of the
activities and associated capacity needs that go into MPA planning and operations before outlining some of the approaches
that Nations can take to building the capacity for undertaking these activities. It concludes with a reminder of the broader
context of reconciliation, and of the need for further progress in the fiscal relationship between the Crown and First Nations

governments, in which discussions about MPA co-governance are situated.

Summary of Activities and Capacity Needs

As this report has shown there are numerous activities that go into MPA planning and operations, from research and analysis,
to stakeholder engagement, political negotiations, and on-the-water monitoring and enforcement activities once an MPA
is in place. These activities do not occur all at once, of course. A planning process can take several years to complete and
implementing plans through operations is an ongoing process. Capacity needs will correspondingly change from one phase
to the next. In one respect this is helpful — capacity can be built over time — and in another it highlights the need for stable
and long-term funding, which is a challenge. It is important to recognize that MPA co-governance does not have to be an all-
or-nothing investment of time and resources on the part of a First Nation, and Nations may choose to engage to a greater or
lesser degree based on their level of interest and / or their current capacities. Table 2 illustrates this scope for engagement with
three examples of ‘low; ‘'medium’ and 'high’ levels of engagement in an MPA process, although the specific scenario for any
Nation could be different. To help Nations assess their readiness to participate in an MPA processes, Table 3 gives a summary
of the three main planning phases introduced in the Management planning section (process initiation, plan development, and
implementation / operations) and the main activities in each phase with their associated requirements and outcomes. Activities
are listed in roughly the order that they would be started (and finished, in the case of a time-limited activity such as establishing
a governance structure or designating an MPA), though there are no hard-and-fast rules here. Also remember that if a Nation
has already done some marine or land-use planning or has an established stewardship department before engaging in MPA

planning, some of these activities will not need to be re-done.



Table 2. Levels of engagement in MPA planning and co-governance: three examples

Low Medium High
= Representation in government-led = Engagementin bilateral and/ = Joint MPA designation under First
planning process or multilateral negotiations for Nation and Crown laws
= Signatory to framework COmprehensive co-goverance = Negotiated MPA co-governance
agreement for collaboration CREETERS agreement with strong
- Community engagement, . Formal FN partnershlp (aggregate, mechanism for / comr-nftments to
alliance) for capacity-sharing and consensus-based decision-making

consultation with neighbouring

Nations joint planning

= Long-term funding strategy for
= Territorial marine planning (baseline ongoing operations
research, identification of important
areas, key objectives, etc.)

= Limited stewardship capacity in
place for additional operations = Supporting agreements for joint
monitoring and enforcement, data

= Stewardship capacity / capacity sharing, commercial partnerships,

building in place for MPA operations etc.

Table 3. Summary of MPA planning and implementation activities, and associated requirements and outcomes.

Requirements (skills, knowledge,

Activity . Outcome(s)
capacity, resources)
Evaluate need for MPA(s); = clear understanding of community = preliminary planning / guidance
develop vision for marine interests and concerns, and of document (reflecting community
territory the benefits / costs of various needs, objectives)
designation tools

= community leadership

Build collaborative = willing partners (e.g. other FN, = collaboration agreements (e.g., Tier
partnerships government agencies, NGOs) with 2 framework agreement; Tier 1
relevant experience or resources, MOU)

complementary objectives and/or
marine jurisdiction

= Establish organizational / = |eadership support and oversight = governance structure

2 governance structure = infrastructure (office space,

= equipment, etc.)

E = management staff

§ = advisory committee

(=]

a Obtain short-term (e.g., = partnerships = adequate and stable funding for
duration of planning process) = fundraising skills, capacity planning process
financial support; develop = long-term funding strategy

long-term funding strategy

Pre-planning: Vision and = community and stakeholder input = preliminary direction and data for
goal setting; preliminary data (advisory committee) management planning

collection (e.g., ID ecologically = technical and subject experts (e.g,,

or culturally important sites); biologist, ecologist, data analyst,

work planning. GIS, T(E)K)

= project management skills and
capacity (e.g., admin, budgeting,
work planning)




Plan development

Activity

Stakeholder engagement and
communication / outreach
(e.g., open houses / community
events, advisory committee
meetings, etc.)

Requirements (skills, knowledge,

capacity, resources)

communication and facilitation skills
engagement strategy
communication materials
stakeholder advisory committee(s)

Outcome(s)

information sharing,
stakeholder input

Research (e.g., species
inventories, spatial / traditional
use studies)

technical and subject experts (e.g.,
biologist, ecologist, data analyst, GIS,
T(E)K)

baseline data

Draft management planning,
spatial planning

baseline data

GIS, mapping expertise

stakeholder input

decision support tools (e.g., MARXAN,
SeaSketch)

draft management and
spatial plan

Draft MPA regulations

technical support

Legal advice; knowledge of Indigenous
laws

stakeholder engagement

draft MPA regulations

Co-governance negotiations
with Crown

framework agreement, governance
structure

leadership: Political / negotiation skills
management / technical support

MPA co-governance
agreement

funding support

joint enforcement agreement
etc.

MPA designation

co-governance agreement

enabling laws (Crown and Indigenous)
legal authorization (e.g., Chief and
Council, government Ministers)

MPA designation (Crown and
Indigenous)




Requirements (skills, knowledge,

Activity Outcome(s)

capacity, resources)

Implementation / Operations

Co-governance:
consensus-based
decision-making and
dispute resolution

co-governance agreement
representation (leadership / executive,
management, technical)

consensus-based decision
trust / relationship-building

Work planning,
strategic planning,
financial planning

project management skills and capacity (e.g.,

admin, budgeting, work planning)
partnerships

annual / multi-year workplans,
budgets and stable funding

Compliance Guardians (trained and authorized) enhanced compliance / public
monitoring and equipment (e.g., boats; data collection and understanding of MPA rules
enforcement storage) trust / relationship-building

(joint) enforcement agreement

regional structures to support guardians (e.g.
networks for training, professional support,

regional data systems)

between agencies

EBM monitoring

Guardians / Stewardship staff (trained)
science and technical expertise
equipment

research partnerships, protocols

data sharing agreements

increased knowledge to inform
ecosystem-based management

Ecosystem and
habitat restoration

Guardians / Stewardship staff (trained)
science & technical expertise
equipment

enhanced ecological integrity

Equipment installation
and maintenance

IT, mechanics, builders

operational capacity; program
sustainability

Fisheries
management

Guardians / Stewardship staff (trained)
Co-management agreement with DFO

Enhanced FN involvement and
oversight of fisheries management

Marine emergency
response

Guardians / Stewardship staff (trained)
equipment
emergency response plan

Enhanced capacity for marine
response; enhanced safety for
staff and resource users

Ongoing stakeholder
engagement

communication and facilitation skills
engagement strategy
communication materials
Stakeholder advisory committee(s)

input / knowledge sharing
for ongoing and adaptive
management planning

Policy development
(e.g., visitor policy;
resource use
protocols)

technical support (internal + Tier 1 and 2
partnerships)
stakeholder engagement

palicies to guide ongoing
management decisions, relations
with third parties, etc.

Capacity building (e.g.,

stable long-term funding

enhanced capacity for MPA

hiring and training, = partnerships (e.g., Guardian network; joint planning and operations
youth mentorship) training and operations; research programs) = program continuity / sustainability
= capacity for internal training, mentorship
= community engagement (e.g., involvement of
local knowledge holders)




70

CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

Building Capacity

There are various approaches and strategies that First Nations can pursue to advocate for and strengthen their capacity for
MPA operations and co-governance, including through cooperation and pooling of resources with other Nations, ensuring that
capacity considerations are included in management plans and co-governance agreements, and building partnerships with
organizations such as conservation groups and research institutions, or industry groups and businesses. Following are some
of the ways in which nations can and are building their individual (nation-level) and collective capacity for MPA operations and

Co-governance:

First Nations cooperation and aggregation

“Consistency in approach ... and collaboration with other First Nations in stewardship activities, are key
contributors to the success of a Guardian Watchman program. Most existing Guardian Watchmen participate in a
network such as Ha-ma-yas in order to benefit from collaborative knowledge and experience”

- Ha-ma-yas Stewardship Network.

One of the most successful approaches First Nations have taken to building their capacity to manage their territories and
effectively engage in co-governance with Canada and B.C. is through collaboration with other Nations, especially those in the
same geographic region. For example, First Nations with shared stewardship goals can benefit from consolidating some of their
technical capacity or sharing analytical work. Specialists (e.g. shipping law experts) are expensive and can be hard to find, so it
can be more cost-effective for communities to share their analysis. An organization like the Central Coast Indigenous Resource
Alliance (CCIRA) assists its member nations with all manner of stewardship tasks, from implementing EBM monitaring to
developing protocol agreements for commercial proponents. Where marine territories overlap, or the boundaries of an MPA
overlap territories, nations might integrate Guardian programs to ensure that areas in different territories are visited and
monitored on a regular basis. Collectively, nations might be in a better position to provide citizens with stable employment.
The A-tlegay Fisheries Society, for example, hires workers from members Nations in year-round positions, providing a career

path for individuals.

Whether by ‘aggregating’ through Tier 1 bodies such as CCIRA and A-tlegay under DFO's AAROM Program,’ building other
formal alliances such as the Coastal First Nations — Great Bear Initiative or Nanwakolas Council, or by collaborating through
less formal means, by working together First Nations maximize their resources and speak with a louder voice in negotiations
with other levels of government. This can be done without diminishing Nations" authority for making final decisions with
respect to their own territory. Alliances can be supported by agreements to facilitate cooperation and capacity sharing while
affirming the sovereignty of individual member Nations (see for example CCIRA, 2018), and joint plans can do likewise. “Nothing
in [the North Vancouver Island Marine Use Plan]’, for example, “shall be deemed to alter, define, fetter or limit the jurisdiction,

authority, obligations or responsibilities” of the signatories” (MaPP, 20154, p. 8).

£ £ e do well when we share knowledge, even when we don't share decision-making.”

2 Aboriginal Aquatic Resource And Oceans Management Program:
https:/www.dfo-mpo.gc.ca/fisheries-peches/aboriginal-autochtones/aarom-pagrao/index-eng.html


https://www.dfo-mpo.gc.ca/fisheries-peches/aboriginal-autochtones/aarom-pagrao/index-eng.html
https://hamayas.com/frequently-ask-questions
http://www.a-tlegay.ca/staff.html

Including capacity-building in agreements and management plans

First Nations should ensure that capacity and resource commitments are builtinto co-governance agreements and management

plans that are developed jointly with government partners and/or other First Nations. There are many such examples:

MaPP Regional Action Framework: increasing First Nations involvement in compliance and enforcement; reviewing
funding (MaPP, 2016, sec. 4.2).

Central Coast Marine Plan Implementation Agreement: advancing First Nations compliance authority (CCIRA & BC, 2016,

sec. 6.1.e).

Central Coast Marine Plan: increasing respect for First Nations authority and clarifying roles and responsibilities; building

capacity for monitoring and enforcement; youth engagement (MaPP, 20153, sec. 5).

SGaan Kinghlas-Bowie Seamount MPA Management Plan: increasing opportunities for joint participation in MPA surveillance,

compliance and enforcement activities (DFO, 20193, p. 30).

Gwaii Haanas Agreement: agreement to provide training to assist Haida citizens to qualify for employment opportunities

(Canada & CHN, 1993, Appendix 4, sec. 2).

Gwaii Haanas Marine Agreement: developing strategies for Haida citizens to take advantage of economic and employment
opportunities associated with the planning, operation, management and use of the NMCA (Canada & CHN, 2010, sec.
4.1.b).

Inuit Impact and Benefit Agreement for National Wildlife Areas and Migratory Bird Sanctuaries in the Nunavut Settlement
Area: commitments re. co-management training (Article 3); mentorship and employment of Inuit in conservation work

(Article 9) and research (Article 10) (Inuit of the Nunavut Settlement Area & Canada, 2016).

Reconciliation Framework Agreement for Bioregional Oceans Management and Protection: purpose includes seeking
"opportunities to build capacity of the Pacific North Coast Nations in the governance, management and stewardship of
marine ecosystems, marine resources and marine activities” (sec. 2.1.e); acknowledgement of need for capacity support,
and commitment to explore new fiscal relationships and new sources of funds for implementation (sec. 7) (Pacific North
Coast Nations & Canada, 2018).

Joint training

Joint training between management and stewardship counterparts in First Nations and Crown agencies can promote knowledge

sharing and enhance understanding between counterparts of each other’'s needs and objectives, how each carries out their

work, and the challenges they face in doing so, and establish some much-needed cross-cultural understanding between

individuals and organizations. For example:

Operational staff from B.C. Parks, FLNRORD Natural Resource Officers, and Guardian Watchmen on the Central Coast
have engaged in joint training and communication workshops to improve relationships and strengthen collaborative
monitoring (MaPP, 2019, p. 5).

To promote knowledge sharing and capacity building, Nations and federal / provincial partners could consider organizing

exchanges between finance or other staff in Indigenous communities and government agencies.
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http://www.tunngavik.com/files/2017/05/6980_EC_IIBA_EN_F_av-4.pdf
http://www.tunngavik.com/files/2017/05/6980_EC_IIBA_EN_F_av-4.pdf

Building capacity within the community: youth mentorship and employment:
Capacity-building is a long-term project. Putting a plan in place to help grow future leaders and resource stewards — which
could also provide valuable community benefits in the short term — will lead to a strong and sustainable stewardship program:
= Facilitate the transfer of knowledge between the Nation's youth and elders to build capacity for important stewardship
activities such as traditional use studies.
= Build a youth training and employment program such as:
— Uu-a-thluk Tomorrow's Leaders program, through which Nuu-chah-nulth youth are hired each year to work as interns.
— (Gitga'at Nation's Young Guardian program.

— Supporting Emerging Aboriginal Stewards (SEAS) — ajoint initiative by First Nations community partners and Nature
United "to engage, develop, prepare and empower Indigenous youth to become the next generation of stewards in

their communities and territories.”

= Include mentorship as a deliverable of consulting contracts, as long as the right people and relationships exist to make

mentoring a positive experience.

Commercial and other partnerships

= Include provisions for employment, training and capacity building in Protocol Agreements that are signed with proponents

(e.g., tourism operators, recreational fishing service providers) operating in the Nation’s territory.

= Hire university students to work under the guidance of knowledge-holders as a cost-effective source of expertise.

Table 4. FIV organizations / aggregates involved in MPA planning and governance

Organization Members

Central Coast Indigenous Resource

Alliance (CCIRA)* Kitasoo/Xai'xais, Heiltsuk, Nuxalk and Wuikinuxv

Coastal First Nations (CFN) — Great Wuikinuxv, Heiltsuk, Kitasoo/Xai'xais, Nuxalk, Gitga'at, Metlakatla, Old Masset,
Bear Initiative Skidegate, and Council of the Haida Nation

Ha-ma-yas Stewardship Network

. Mamalilikulla, Tlowitsis, Da'naxda'xw Awaetlala, Wei Wai Kum and K'omoks
(Nanwakolas Council)

Island Marine Aquatic Working Quatsino, Gwa'sala-'Nakwaxda'xw, Cowichan Tribes, Ahousaht, Nuchatlaht, Tseshaht,
Group* K'omoks, Klahoose, Ditidaht, Hupacasath, Namgis, Da'naxda’xw

North Coast — Skeena First Nations

Stewardship Society* Gitxaala, Gitga'at, Kitsumkalum, and Kitselas

Ahousaht, Ditidaht, Ehattesaht/Chinehkint, Hesquiaht, Hupacasath, Huu-ay-aht,
Nuu-chah-nulth Tribal Council* Ka:'yu'k't'h’/Chek:tles7et'h, Mowachaht/Muchalaht, Nuchatlaht, Tla-o-qui-aht,
Toquaht, Tseshaht, Uchucklesaht, Yuutu it at

* Formal aggregate organizations established through the Rboriginal Aquatic Resource and Oceans Management Program
(AAROM).



https://uuathluk.ca/category/tomorrows-leaders/
https://coastfunds.ca/stories/start-up-and-expansion-of-the-gitgaat-guardians/
http://www.emergingstewards.org/
https://www.ccira.ca/
https://www.ccira.ca/
https://coastalfirstnations.ca/
https://coastalfirstnations.ca/
https://hamayas.com/about-us
https://imawg.ca/
https://imawg.ca/
https://www.northcoastskeenafirstnations.ca/
https://www.northcoastskeenafirstnations.ca/
http://www.nuuchahnulth.org/
https://www.dfo-mpo.gc.ca/fisheries-peches/aboriginal-autochtones/aarom-pagrao/index-eng.html
https://www.dfo-mpo.gc.ca/fisheries-peches/aboriginal-autochtones/aarom-pagrao/index-eng.html

Sources of Funding and Revenue for MPA Planning and Management

Sources and approaches that have been used by Coastal Nations successfully to fund their stewardship programs generally,
and MPA operations specifically, include support provided by Crown governments, trusts, user fees, and private (charitable)
funding (see Table 5). Unless stable, long-term funding is available, the planning and management of MPAs will likely require
a diversity of funding sources to ensure the longevity of these initiatives. Philanthropic funding has been a critical element of
the MaPP planning process, for example — Guardian programs, in particular, are viewed favorably by funders — but as with
all sources there are drawbacks to be aware of. Even relatively long-term funding models (e.g., 5 vears) do not provide true
sustainability, and all funding comes with some cost. Different philanthropic funds have different application and reporting
requirements, for example, and whereas First Nations can receive charitable funding, aggregate organizations may not be
qualified to do so. Some Nations have found that unless the size of a fund is large and/or long-term enough the time required

to apply for and then administer these is not worthwhile.

Box 12. The importance of long-term funding

Fiscal sustainability is not achieved through annual funding agreements. In order to build stewardship programs and to
participate effectively in MPA co-governance, longer-term arrangements and commitments are needed. Long-term funding
enables a First Nation to undertake advanced planning for capacity building; conduct research to inform management
decision; ensure integration between stewardship and economic development departments; and retain qualified staff by

providing opportunities for career development rather than simply a series of seasonal jobs and projects.

£ € 1tis not possible to plan programs or retain staff on short-term funding commitments.”
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Table 5 describes some of the approaches and models that have been used by First Nations to fund their Guardian programs as
well as stewardship and governance activities more broadly. For many more examples of relevant funding sources and models

in Canada and globally see:

« World Wildlife Fund — Guide to conservation finance (2009).

= Guardian Watchmen Funding Opportunities: a 2016 report commissioned by the Ha-ma-yas Stewardship Network. The
report describes more than sixty sources of potential funding for the types of activities that would need to be carried out
within an MPA.

= United Nature's Indigenous Guardians toolkit — Chapter on funding.

There is also ongoing work by First Nations and many other organizations to explore and develop approaches to support

Indigenous self-governance, including through resource stewardship and sustainable economic development:

= The Indigenous Leadership Program is advocating for a major investment in a new National Indigenous Guardians

Network.

= Nature United and Tides Canada Foundation are investigating the landscape for long-term philanthropic funding for

Coastal Guardian Watchmen programs.

= The National Consortium for Indigenous Economic Development at the University of Victoria is an example of initiatives

focused on building capacity for economic development in Indigenous nations and communities.

Table 5. Examples of sources of funding and revenue to support MPA / stewardship operations and co-governance

Charitable / Philanthropic funding

For example:

= Gordon and Betty Moore Foundation: B.C. South Coast is a priority area

= Pacific Wild: “Supports marine plans that put ecosystem integrity and First Nations rights
and title at the foundation of all resource use and economic development decisions.”

= Coast Funds: Annual funding to First Nations for multi-year conservation programs (e.g.,
Guardian Watchmen, conservancy management) and specific projects (e.g., conservation-
related training), as well as support for economic development (business start-up or
expansion).

Environmental NGOs -
focus is on conservation

Trusts consist of money or other assets that are legally restricted to a specified purpose and must
be kept separate from other sources of money. They are typically managed by an independent
board of directors and can provide stable, long-term funding from sources that might not otherwise
be available. A group of First Nations could consider creating a trust and sharing funding as well as
the administrative costs of managing the fund, or an individual Nation could join an existing trust.

Charitable trusts
For example:

= TIDES Canada - support for the Marine Plan Partnership for the North Pacific Coast
(MaPP).

= Aqueduct Foundation
= Coast Sustainability Trust



https://wwf.panda.org/?175961/wwfguidetoconservationfinance
https://www.dropbox.com/s/ol69sgkxvoya8ov/Hamayas%20Stewardship%20Network_Guardian%20Watchman%20Funding%20Opportunities%20for%20the%20North%20Vancouver%20Island%20Hamayas%20Stewardship%20Network%2C%20Funding%20survey.pdf?dl=0
https://www.indigenousguardianstoolkit.ca/chapter/fund-indigenous-guardian-program
http://www.ilinationhood.ca/wp-content/uploads/2016/10/Backgrounder-Indigenous-Guardians.pdf
http://www.ilinationhood.ca/wp-content/uploads/2016/10/Backgrounder-Indigenous-Guardians.pdf
https://www.uvic.ca/ncied/
https://www.moore.org/
https://pacificwild.org/campaign/marine-protection/?gclid=Cj0KCQiAvJXxBRCeARIsAMSkAprM6HE0O8X-Brzvn2_V_yXojBW5F0tjW7hENQCswl8v8zt8MJoDCfoaAoAQEALw_wcB
https://coastfunds.ca/apply/
https://tidescanada.org/project/mapp/
https://tidescanada.org/project/mapp/
http://www.aqueductfoundation.ca/
https://www.coastsustainabilitytrust.com/

Government funding

In addition to establishing how FSC and economic opportunity fisheries are managed under a
communal fishing license, the AFS is intended to support economic development, promote self-
government, and build the capacity of Indigenous groups for co-management of the fisheries

in their territories. AFS funding is relatively stable, but it hasn't increased in a long time and is
often criticized for prioritizing the objectives that DFO itself has identified rather than those of
participating Nations.

Aboriginal Fisheries
Strategy (AFS). Fisheries
and Oceans Canada.

Governments will provide funding for specific activities. For example, Guardian programs have received
funding from the B.C. Salmon Restoration and Innovation Fund (to conduct estuary monitoring) and
Environment and Climate Change Canada (to conduct oceanographic indicator monitoring). These grants
rarely have a term longer than three years (@nd sometimes it is less than this).

Program grants

Pacific Integrated
Commercial Fisheries
Initiative (PICFI)

Although it is not the purpose of PICFI, some Nations have sold licenses purchased through the
program back onto the open market to generate revenue for their fisheries or other programs.

Parks Canada'’s
Indigenous Guardians
Program

Revenue-generation

The Kitasoo/Xai'xais and Heiltsuk Nations, for example, negotiate protocol agreements with
commercial tourism operators that bring in stewardship fees, which the nations put towards their

This program provides longer-term funding for Guardian Watchmen programs in Gwaii Haanas,
Pacific Rim National Park, Canada’s North, and elsewhere.

User fees; user fee Guardian Watchmen programs. The Ahousaht Nation also has a permit system for recreational
agreements (World users ($10 per person trail fee and $25/ night camping fee). Weighed against the effort of
Wildlife Fund, 2009) collecting these fees the revenue may not be significant, however doing so also serves as a

means for Nations to raise awareness of the important of the Guardian Watchmen program.
Operation / visitation fees can be negotiated in Protocol Agreements.

On the Central Coast Nations have signed revenue sharing agreements to share the stumpage
Sharing of revenues paid to the Province by businesses and individuals that harvest timber. Under the 2016 Coastal
from industry (e.g., First Nations Liquefied Natural Gas Benefits Agreement, the Province of B.C., the Great Bear
timber harvesting; LNG) Initiative and Great Bear Initiative Member Nations share in the benefits associated with the
development of an LNG industry on the north coast of B.C."3

Several First Nations in B.C. have signed Atmospheric Benefit Sharing Agreements with
the Province, which allow them to sell carbon credits. These agreements are related to
socioeconomic objectives and can only be entered into by Nations that have also signed a
Reconciliation Protocol agreement.

Carbon Credits

Fees from industry, government or universities / research institutions for services such as environmental
assessments and monitoring projects. The potential of this source of revenue will be highly dependent on
Fees for service the amount of relevant industrial or other activity being conducted within a Nation's territory.

See for example: The Mikisew Cree First Nation community-based monitoring program

An emerging model in which indigenous communities provide essential services in place of
provincial and/or federal governments. For example, management of B.C. Parks facilities;
marine quality sampling for the Canadian Shellfish Sanitation Program. Requires a Nations'
stewardship office to compete for proposals with other service providers.

Public provider model

3See Province of B.C.,, Natural Gas Benefits Agreements.


https://www2.gov.bc.ca/assets/gov/environment/natural-resource-stewardship/consulting-with-first-nations/agreements/cfn_lng_agreement_amended_-_2017.pdf
https://www2.gov.bc.ca/assets/gov/environment/natural-resource-stewardship/consulting-with-first-nations/agreements/cfn_lng_agreement_amended_-_2017.pdf
https://www2.gov.bc.ca/gov/content/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations-negotiations/atmospheric-benefit-sharing-agreements
http://mikisewgir.com/cbm

76

CO-GOVERNANCE OF MARINE PROTECTED AREAS IN BRITISH COLUMBIA

Notwithstanding the important commitments the governments of Canada and B.C. have made to reconciliation and the
establishment of new, government-to-government relationships with Indigenous peoples, there can be no ‘co-governance’
of MPAs if First Nations do not have the capacity to assume their role as decision makers and stewards of their territories.
At the VIU workshop, based on which this report has been developed, the question was raised as to whose responsibility it
is to support MPAs. The message that Nations reported often hearing from government, when asked how their engagement
in lengthy planning processes and ongoing operations would be paid for, is to “cover it under your existing budget” But these
budgets are stretched much too far already, and while philanthropy can help in the short-term to bridge funding gaps this is no
way to implement public policy. It should be remembered that while MPAs can and should advance First Nations interests, it
is not they alone who benefit when an MPA is designated in their territory (although they may be disproportionately impacted
by new restrictions and implementation costs). Provincial and federal MPAs are intended to benefit all Canadians, directly or
indirectly, through the contribution these conservation measures make to healthier ecosystems, economies and communities.
But MPAs will not work as advertised if they are not well designed and managed, and that requires effective governance. First
Nations are prepared to contribute to the long-term management of these areas (a commitment that will be measured in
generations, not funding cycles), including through their participation in co-governance. Indeed, they are arguably much better
positioned than counterparts in other government agencies to do so given their intimate knowledge of, and dependence on,
their marine territories. For those federal and provincial agencies that are pressing for increased marine protection in B.C,
therefore, it makes sense to ensure that MPA governance bodies are adequately resourced, and that the capacity of First

Nations governments to participate in them is increased.

£ € We need to make government accountable for supporting

good government-to-government processes.”

The issue of funding and fiscal sustainability for MPAs is part of a much larger conversation about the fiscal relationship
between the Crown and Indigenous peoples — a relationship that needs to change in order for Canada to address the inequality
between First Nations' and other Canadian communities, and for First Nations governments to effectively support and deliver
accountability to their citizens (AFN, 2020). This is a conversation that goes well beyond the scope of this report, concerning
how federal funds are transferred, the powers of taxation, and other issues. It is also one that informs — and can be informed by
— experiences with MPA co-governance, however. To conclude are some final points that should be kept in mind as First Nations
work together with Canada and B.C. to develop MPA co-governance arrangements and, in doing so, advance reconciliation and

develop stronger government-to-government relationships:

= First Nations will benefit by working together in their engagements with the Crown, and aggregate organizations can play
an important role in finding economies of scale and facilitating a coordinated approach to MPA planning, including with
respect to negotiations around fiscal sustainability. Nations might want share information about their funding requests,
and exchange ideas, lessons, and approaches that work (or don't), for example. Working together could also increase
the leverage Nations have when approaching funders. As sovereign governments, however, it is always up to individual

Nations to set their own direction and make final decisions on these matters.

= [tis important to be clear that the funding of governance structures and the decision-making within those structures are



not linked: government agencies do not get to set the direction of MPA management boards or other bodies by virtue of

funding them.

= Likewise, funding for capacity building cannot be conditional on a First Nations government signing off on an MPA

designation or agreement.

= To be effective, funding agreements should not introduce so many new administrative requirements (tracking expenses,
quarterly reporting requirements, etc.) as to diminish the value of the funding itself. The 10-year Grant model developed by
Indigenous Services Canada and the Assembly of First Nations is an example of how governments might deliver the stable
funding that MPAs require while reducing the administrative burden that comes with shorter-term and less predictable

funding mechanisms (FMB, 2020).

€ £ /tis not possible to deliver good programs when you spend all your

time tracking down receipts and writing grant reports.”

PHOTO CREDIT ©SHELTON DUPREEZ, FISHERIES AND OCEANS CANADA/PECHES ET OCEANS CANADA
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Appendix B — Agreements And Management Plans Supporting MPA Co-Governance
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